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IN THE 


United States Court of Appeals 
For the District of Columbia 


October Term, 1937 


No. 7084 


Maryland Casualty Company, a Corporation, 

Appellant , 

v. 

Frank A. Cardillo, Deputy Commissioner, 
United States Employees ’ Compensation Commission 

and Martha Jennings, 

Appellees 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from the decree of the District 
Court of the United States for the District of Colum¬ 
bia, dated October 5, 1937, dismissing a Bill of Com- 
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plaint filed in that Court. The Bill of Complaint was 
filed by Appellant and sought to have the Court set 
aside an Award of Compensation rendered after the 
Deputy Compensation Commissioner for the District 
of Columbia had originally rejected a Claim for Com¬ 
pensation and on his own initiative thereafter had 
vacated his Order of Rejection. The Appellees (de¬ 
fendants below) filed Motions to Dismiss the Bill and 
these were granted. 

The proceeding below was an appeal from an Award 
of Compensation on the ground that it was not in ac¬ 
cordance with law. The specific grounds for appeal 
set forth in the Bill of Complaint below, and again 
urged here, are: 

1. The original Order of Rejection of Claim is in 
full accordance with law and the established facts, was 
not appealed from, and is the only valid legally exist¬ 
ing Order. 

2. The Deputy Commissioner was without jurisdic¬ 
tion to vacate his original Order of Rejection and his 
said Order of Vacation and his last Order awarding 
compensation are illegal and void. 

3. The last Order of the Deputy Commissioner 
awarding compensation is arbitrary, capricious, con¬ 
trary to law, based upon speculation and conjecture 
and is inconsistent with and not supported by the es¬ 
tablished facts. 

STATEMENT OF FACTS 

On March 24, 1936, one Franklin Jennings was, and 
for sometime prior thereto had been, employed as an 
assistant chef by L. I. Robinson who operated a restau¬ 
rant. On said day said Jennings was struck on the 
head with a meat cleaver by a co-employee, and shortly 
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thereafter died of said injuries, by reason of which 
his widow and infant son filed a claim for compensa¬ 
tion. Appellant, the insurance carrier of said em¬ 
ployer, filed a written controversion to said claim 
on the ground that said injuries did not arise out of the 
employment , and thereafter a hearing was had before 
the Deputy Commissioner, the written notice provided 
for by the Compensation Act being given to all persons 
interested. At said hearing two attorneys were pres¬ 
ent representing the claimant and one attorney repre¬ 
senting Appellant, and again the defense was inter¬ 
posed that the injury did not arise out of nor in the 
course of the employment. 

At this first hearing five witnesses were present: 
Mrs. Jennings, Mr. Robinson, Mr. Goldstein and Offi¬ 
cers Rinker and Carver, and all of these witnesses were 
sworn. The Deputy Commissioner indicated that he 
should like to have the police officers first take the stand 
so that they would not be delayed any longer than 
necessary. This Appellant consented to do, even though 
it meant that it would be putting in its defense before 
the claimant’s case had been presented. It was then 
suggested that the police officers had testified at the 
coroner’s inquest and that Appellant would be willing 
to have the transcript of record of the proceedings 
before the Coroner made a part of the record of said 
compensation hearing. This was agreed to hy claim¬ 
ants’ attorneys and with the approval of the Deputy 
Commissioner who accordingly made said transcript a 
part of the record of said hearing. The Deputy Com¬ 
missioner then asked claimants’ attorneys whether 
they had any reason why the police officers should not 
be excused from testifying and claimants’ attorneys 
agreed that they should be excused. (R. 21.) 
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Irving Goldstein then testified that, as an Assistant 
District Attorney, he handled the prosecution of James 
Steadman who had been tried on a charge of second 
degree murder in connection with the death of said 
Jennings and was acquitted by a jury on a plea of self 
defense (R. 22); that Steadman’s testimony in the 
criminal prosecution against him was slightly differ¬ 
ent from Steadman’s written confession made before 
the trial in that at the trial there was some testimony 
that Jennings jumped up to get a potato paring knife 
which was on the table and that the two men tusseled 
over the knife, Jennings getting the knife and Stead¬ 
man getting the cleaver, whereas the confession did not 
mention the knife; that Steadman further testified at 
the trial that Jennings came into the kitchen with a 
cleaver. (R. 24.) At this stage claimants’ attorneys 
agreed with appellant’s attorney that the written con¬ 
fession of Steadman should be made a part of the 
record, which was done by the Deputy Commissioner. 
(R. 26.) The only difference claimed to exist between 
Steadman’s testimony at his criminal trial and his 
written confession is that the confession contained no 
reference to a knife, but Steadman, even before making 
the written confession, had told the police officers about 
peeling potatoes and in fact two knives were found 
immediately after the altercation by Officer Rinker (R. 
49, 50). 

The witness Robinson testified that Jennings worked 
for witness as an assistant chef and that Steadman 
worked for witness as a dish washer and bus boy; that 
Jennings had no supervision over Steadman and 
Steadman had no supervision over Jennings (R. 30, 
59); that Jennings did not have charge over the peeling 
of potatoes (R. 31); that the chef cook was there and 
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it was his duty to direct the work and that Jennings 
had no right to give orders as to the preparing of the 
vegetables (R. 31, 62). 

The testimony of Mrs. Jennings contains nothing 
concerning the happening of the injury. 

Officer Rinker testified (R. 48) at the coroner’s in¬ 
quest that he went to the scene of the altercation short¬ 
ly after it occurred. He fully described what he found 
there and substantiated Steadman’s testimony at his 
trial by saying that he found two potato peeler’s 
knives, one of which was back on the table and the 
other down on the floor (R. 50). 

Officer Strange testified at the inquest that Steadman 

immediatelv after the altercation told witness that 
•/ 

Steadman was peeling the spuds when Jennings came 
in with a cleaver and told Steadman to hurry up with 
the spuds and then slapped Steadman and then reached 
up on the ice box to get the cleaver (R. 54). 

Police Sergeant Wise testified at the coroner’s in¬ 
quest that he talked with Steadman shortly after the 
altercation and in the presence of Officer Strange and 
others and took a statement from Steadman (R. 57) 
which is the signed confession a copy of which may be 
found at page 78 of the Record and which was by 
agreement made a part of the record of the first 
hearing. 

Mr. Robinson testified at the coroner’s inquest ex¬ 
actly as he testified at the compensation hearing, stat¬ 
ing that Jennings had no supervision over Steadman 
(R. 59). 

In his written confession Steadman stated that he 
was peeling potatoes when Jennings walked into the 
room and laid a cleaver on the ice box and said to 
Steadman, 4 ‘Why the hell, don’t you get through peel- 
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ing potatoes,” and when Steadman replied, “No one 
don’t worry about you peeling potatoes, why do you 
worry about me,” Jennings then slapped Steadman 
with his open hand just as hard as he could and then 
made for the cleaver and Steadman made for it too and 
got to it first and struck Jennings (R. 79). 

As a result of this original hearing the Deputy Com¬ 
missioner found that: 

“The insurance carrier herein objected to the 
payment of compensation on the ground that the 
claimant did not sustain an injury arising out of 
and in the course of his employment and within 
the meaning of the Act. 

It is found that the employee herein was the 

aggressor in a personal altercation precipitated 

by himself when he slapped the co-employee; that 

he did so with willful intent to injure another and 

received injuries from 'which he died as a result 

thereof, and it is further found that the claimant 

herein has failed to establish bv evidence that the 

•> 

employee sustained an injury resulting in death 
within the meaning of the Compensation Act. 

Upon the foregoing findings of fact it is ordered 
by the Deputy Commissioner that the claim for 
compensation be and it hereby is REJECTED for 
the following reasons: 

1. That the claimant herein has failed to estab¬ 
lish by evidence that the employee sustained an 
injury which resulted in death within the meaning 
of the District of Columbia Workmen’s Compen¬ 
sation Act. 

2. That the said injury and death was the result 
of a personal altercation and a result of the em¬ 
ployee’s attempt to injure another.” 

Twenty-eight days after the rejection of claim, but 
without a hearing, or notice of hearing to any of the 


parties, and without in any way complying with the 
provisions of amended section 22 and section 19 of the 
Compensation Act, the Deputy Commissioner issued 
an “Order vacating compensation order,’’ the Deputy 
Commissioner stating in said second order and giving 
as a reason for the making of the same, that “the evi¬ 
dence relative to the death of Frank (Garmon) Jen¬ 
nings having resulted from a personal altercation in 
which the deceased employee was the alleged aggres¬ 
sor was hearsay and incompetent, and that there is 
not otherwise a residuum of competent legal evidence 
to sustain the findings of fact upon which the claim 
was rejected.” The Deputy Commissioner further 
stated that “the case will remain open for the produc¬ 
tion of further evidence by the employer and carrier in 
support of the defense interposed to the claim that the 
death of the employee did not arise out of and in the 
course of his employment, by reason of the alleged 
aggression of the employee 

Thereafter, on October 29, 1936, said Deputy Com¬ 
missioner held a second hearing at which hearing the 
same attorneys were present on both sides. The Depu¬ 
ty Commissioner stated that “no duplication of testi¬ 
mony is to be heard” (R. 67) and no witnesses were 
heard except the said Steadman who was present in 
person and gave his testimony, which testimony in 
every material respect was the same as his written con¬ 
fession and the testimony at the inquest, all of which 
already, by consent of all parties , had been admitted as 
a part of the record of the original hearing. The record 
of the previous hearing was made a part of the record 
of the second hearing by the Deputy Commissioner 
himself (R. 67). Appellant objected to the statement 
of the Deputy Commissioner that the evidence at the 
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first hearing was hearsay and claimed that the Deputy 
Commissioner was bound by the previous record and 
called attention to the fact that all of the evidence had 
been admitted by agreement between counsel (R. 68, 
69). 

The witness Steadman was then put on the stand 
and was sworn as a witness by the Deputy Commis¬ 
sioner, who stated “We are not asking you to incrim¬ 
inate vourself and we are not asking vou to testifv; 
we realize that is vour constitutional right. We onlv 
want a statement of the facts in connection with the 
death of Jennings, what happened, in order that we 
may know what to do here.” Appellant’s counsel at 
once stated, “Don’t vou think vou had better advise 
him he has been tried and cleared and could not sav 

V 

anything that will incriminate him now? The thing is 
all over with” (R. 70). 

The witness Steadman then testified (R. 70, 72) that 
he was a “bus boy, dish washer, and all over, all except 
cooking” and that he took his instructions from Morris, 
the chef, who was also over Jennings; that Steadman 
had never taken any instructions from Jennings nor 
was he supposed to do so (R. 72); that on the day of 
the injury Morris sent Steadman over to the room to 
peel potatoes; that later after Steadman was carrying 
out these orders, Jennings walked in and said, “Why 
in the hell don’t you get through peeling potatoes,” to 
which Steadman replied, “No one worries about you 
peeling potatoes, why are you worrying about me,” and 
that just as Steadman got these words out of his mouth 
Jennings with his hand smashed Steadman in the face; 
that Jennings had a cleaver in his hand which he put 
on the ice box but, when he smacked Steadman in the 
face as hard as he could, Jennings made for the cleaver, 
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and Steadman did not have anything, his potato knife 
being over on the table, so he also made for the cleaver 
and that he reached it first, whereupon Jennings 
grabbed the potato knife laying on the ice box and 
threw it at Steadman, and Steadman hit him wuth the 
cleaver (R. 73); that Jennings brought the cleaver 
from over in the kitchen (R. 75). Steadman was re¬ 
peatedly asked and each time denied that Jennings had 
any authority over Steadman or ever gave him any in¬ 
structions (R. 75, 76). 

The Deputy Commissioner (R. 78) stated that “it is 
shown at page 18 of the transcript of testimony in the 
previous record that the confession was properly ad¬ 
mitted at the previous hearing , but it is hereby directed 
that the confession be copied into this record . 7 * 

As the result of said second hearing said Deputy 
Commissioner reversed his previous findings and made 
an award to the claimants and held that: 

“the injury and death resulted from an attack 
upon the employee by one James Steadman, a fel¬ 
low worker of lower rank, in the course of an alter¬ 
cation with respect to Steadman’s manner of do¬ 
ing his work; that said James Steadman was some¬ 
what larger than Frank Jennings making the pos¬ 
sibility of an assault improbable; that the said 
Steadman testified before the Deputy Commis¬ 
sioner that the deceased employee had attacked 
him with intent to do him (Steadman) bodily 
harm before he (Steadman) struck him (Jennings) 
with the meat cleaver; that in view of the discrep¬ 
ancies between the said Steadman’s testimony be¬ 
fore the Deputy Commissioner and prior state¬ 
ments made bv him, and in view of the interest of 
said witness to avoid incriminating statements and 
to make self-serving and self-protecting state¬ 
ments, Steadman having been the only witness of 
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the injury to Jennings, and in view of the inherent 
improbability of a person of the deceased em¬ 
ployee’s small stature and general physical at¬ 
tributes initiating a physical attack upon an indi¬ 
vidual of Steadman’s physique, the Deputy Com¬ 
missioner in evaluating the evidence before him to 
determine its probative value, determines to re¬ 
ject certain portions of Steadman’s testimony on 
the ground of lack of credibility and to give weight 
only to such portions as are not vitiated by the 
above considerations, and accordingly finds that 
the employee’s injury which resulted in his death 
was not caused by said employee’s willful inten¬ 
tion to injure or kill himself or another.” 

ARGUMENT 

Original Order of Rejection Is the Only Valid Existing 

Order 

It is contended by appellant that there is only one 
valid Compensation Order existing in this case, and 
that is the original order wherein the Deputy Com¬ 
missioner rejected the claim. An appeal from this 
order was taken bv the claimant but was thereafter 
entered dismissed and the Deputy Commissioner was 
without authority to issue the two succeeding orders, 
and had no further jurisdiction over the case, so that 
said original order became final and is still in force 
and is not now subject to attack. Said original order 
is in full accordance with law and the established facts. 
The record of the original hearing shows that all of the 
evidence was to the effect that, as originally found by 
the Deputy Commissioner, the decedent was the ag¬ 
gressor in a personal altercation precipitated by him¬ 
self when he slapped the co-employee and, as further 
originally found by the Deputy Commissioner, no facts 
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were adduced at said hearing tending to show that said 
employee sustained an injury within the meaning of 
the Act. The evidence at the first hearing was in no 
way hearsay or incompetent evidence. As a matter of 
fact three witnesses testified at this hearing and two 
other witnesses were present, ready to testify, when 
their testimony before the coroner’s inquest was 
agreed by all of the parties to be considered their testi¬ 
mony at said compensation hearing, in addition to 
which all of the parties agreed that the written con¬ 
fession of Steadman should be made a part of the 
record as his testimony. The testimony given by these 

various witnesses is verv brieflv noted above and shows 

•- * 

conclusively that Jennings brought a meat cleaver into 
the room where Steadman was peeling potatoes and, 
without provocation and without having any authority 
of any kind over Steadman, Jennings spoke roughly to 
Steadman, slapped him hard in the face, threw a knife 
at him, and tried to get the meat cleaver which he had 
placed on the table. As against this overwhelming posi¬ 
tive evidence as to how the injury occurred claimant 
produced no evidence whatever. Whatever presumption 
existed under the Act was fully overcome by said con¬ 
clusive testimony, and the Deputy Commissioner 
necessarily so found. 

Supposed Order Vacating Order of Rejection is Invalid 

The supposed order vacating the order of rejection 
is illegal and void because: the Deputy Commissioner 
had no jurisdiction to disturb a rejection of claim; said 
order was not rendered pursuant to Section 22 as 
amended and Section 19 of the Compensation Act; no 
^ notice of a hearing was given to the parties in interest; 

i 

i : 

i 
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no hearing was held; also because said supposed order 
of vacation is based on the erroneous and illegal as¬ 
sumption that the evidence contained in the record of 
the original hearing was hearsay and incompetent, 
whereas the same was admitted as evidence by stipu¬ 
lation of all parties in interest and with the sanction 
of the Deputy Commissioner, was not hearsay or in¬ 
competent, and was admissible under the Act of Con¬ 
gress of June 20, 1936. 

The Deputy Commissioner in his brief below quoted 
from several decisions endeavoring to show that he had 
a right within thirty days from his original order to 
vacate the same. One of these decisions does not seem 
to be under the Longshoremen’s Act, but in any event it 
is noticed that all of said decisions involved awards of 
compensation , not rejections , which were made prior to 
May 26,1934, and therefore were not decided under the 
terms of the Longshoremen’s Act as it existed on the 
day of the injury in question. Such decisions were 
made under the old section twentv-two of the Act and 
not under section five of the Act of May 26, 1934, which 
is the amended section twentv-two in force at the date 
of said injury. Said amended section twenty-two is 
as follows: 

“Sec. 22. Upon his own initiative, or upon the 
application of any party in interest, on the ground 
of a change in conditions or because of a mistake 
in a determination of fact by the deputy commis¬ 
sioner, the deputy commissioner may, at any time 
prior to one year after the date of the last pay¬ 
ment of compensation , whether or not a compensa¬ 
tion order has been issued, review a compensation 
case in accordance ivith the procedure prescribed 
in respect of claims in section 19, and in accordance 
with such section issue a new compensation order 
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which may terminate, continue, reinstate, increase, 
or decrease such compensation. Such new order 
shall not affect any compensation previously paid, 
except that an award increasing the compensation 
rate mav be made effective from the date of the 
injury, and if any part of the compensation due 
or to become due is unpaid, an award decreasing 
the compensation rate may be made effective from 
the date of the injury, and any payment made 
prior thereto in excess of such decreased rate shall 
be deducted from any unpaid compensation, in 
such manner and by such method as may be de¬ 
termined by the Deputy Commissioner with the 
approval of the commission.” 

The Compensation Act, being in derogation of common 
law, must be strictlv construed. It will be noticed that 
amended section twenty-two gives the Deputy Commis¬ 
sioner no authority whatever to change his action after 
he has rejected a claim but that said section deals only 
with terminating, continuing, reinstating, increasing 
or decreasing such compensation as has already been 
awarded. This is what the Act says, and in dealing 
with the time within which the Deputy Commissioner 
can vacate an order the Act provides: 

“at any time prior to one year after the date of 
the last payment of compensation” * * *, 

In all of the cases quoted from by the appellees in their 
briefs below there had been a previous award of com¬ 
pensation, whereas in the present case there tvas no 
payment of compensation nor even any order to pay 
the same. After all, the Deputy Commissioner tries 
the facts in a way similar to that in which a jury would 
try them and there was no intention on the part of 
Congress to have the Deputy Commissioner simply 
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change his mind and reverse himself any more than a 
jury would be allowed to do so. The Deputy Commis¬ 
sioner in this case found that the claim did not come 
within the meaning of the Act, and if the claimant felt 
there had been error she had a right to appeal the same 
as that is the manner in which Congress provided for 
her protection. After the Deputy Commissioner had 
rejected the claim there is nothing in the amended sec¬ 
tion twenty-two which gave him any further jurisdic¬ 
tion. 

Furthermore it will be seen from amended section 
twenty-two that under no circumstances can the Dep¬ 
uty Commissioner review a compensation case except 
“in accordance with the procedure prescribed in re¬ 
spect to claims in section nineteen, and in accordance 
with such section issue a new compensation order which 
may terminate, continue, reinstate, increase or de¬ 
crease such compensation.” Turning to section nine¬ 
teen, we do not find any provision for vacating a rejec¬ 
tion of claim. Under section nineteen all the Deputy 
Commissioner can do is to “reject the claim or make 
an award in respect to the claim.” 

But this is not all. In such cases where the Deputy 
Commissioner is allowed to modify a compensation 
order he must proceed in accordance with section nine¬ 
teen. In this case a hearing was requested by the 
claimant and section nineteen (c) provides that the 
Deputy Commissioner: 

“upon application of any interested party shall 
order a hearing thereon. If a hearing on such 
claim is ordered the Deputy Commissioner shall 
give the claimant and other interested parties at 
least ten days’ notice of such hearing, served per¬ 
sonally upon the claimant and other interested 
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parties or sent to such claimant and other inter- 
tested parties by registered mail, and shall within 
twenty days after such hearing is had, by order, 
reject the claim or make an award in respect of 
the claim.” 

And section nineteen (d) provides: 

“At such hearing the claimant and the employer 
may each present evidence in respect of such claim 
and may be represented by any person authorized 
in writing for such purpose.” 

Previous to the original order rejecting the claim 
due notice of the hearing was given to all parties, evi¬ 
dence was adduced and the hearing had in conformity 
with section nineteen. This is the same procedure 
which the Deputy Commissioner was obliged to follow 
under amended section twenty-two should he desire to 
review a compensation case. The Deputy Commis¬ 
sioner, however, did not act in conformity with the 
provisions of section nineteen when he attempted to 
vacate his previous order, in that he gave no notice to 
any of the parties, they were not allowed to present any 
evidence, nor was any hearing whatsoever held. The 
Deputy Commissioner’s action in attempting to vacate 
his previous order of rejection was, therefore, illegal 
and void, and he was without jurisdiction in the matter 
because said amended section twenty-two and section 
nineteen give him no jurisdiction to vacate or modify 
an existing compensation order save where compensa¬ 
tion has previously been awarded, and even if said 
sections had given him any authority to modify his 
order of rejection, he completely ignored the procedure 
provided for in said sections. Appellant was therefore 
denied its day in court. 
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It is further contended that said attempt to vacate 
said order of rejection was illegal and unauthorized 
for the reason that amended section twenty-two gives 
him authority to modify an award only “on the ground 
of a change in conditions or because of a mistake in a 
determination of fact by the Deputy Commissioner .’ 9 
Said order attempting to vacate said rejection does 
not show that there was any change in conditions nor 
does the record of either of the hearings show that 
there was any change in conditions. In said order of 
vacation the Deputy Commissioner does not state that 
he made a mistake in a determination of fact. In brief 
all he states is that he has again examined the evidence 
since making his rejection and has come to the con¬ 
clusion that some of the evidence was hearsav and in- 
competent. The record will not bear out this conten¬ 
tion. By section twenty-three (a) it is provided: 

“In making an investigation or inquiry or con¬ 
ducting a hearing the Deputy Commissioner shall 

not be bound bv common law or statutorv rules of 

* * 

evidence or by technical or formal rules of pro¬ 
cedure, except as provided by this Act; but may 
make such investigation or inquiry or conduct such 
hearing in such manner as to best ascertain the 
rights of the parties.” * • * 

Under this provision of the Act the Deputy Commis¬ 
sioner had a perfect right to admit hearsay evidence 
or other evidence which in a common law proceeding 
might be held incompetent. But in addition to this, the 
evidence which he actually admitted was not hearsay or 
incompetent. As we have pointed out above, several 
witnesses were present at the original hearing and tes¬ 
tified and several more witnesses had been subpoenaed, 
and at least two of them were present at the hearing 
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ready to testify, when by stipulation of attorneys rep¬ 
resenting both sides, and with the sanction of the Dep¬ 
uty Commissioner, it was agreed that the sworn testi¬ 
mony of the witnesses who appeared at the coroner’s 
inquest should be admitted into evidence as their testi¬ 
mony at said compensation hearing. The written and 
signed confession of Steadman was also by stipulation 
of all parties, and with the sanction of the Deputy Com¬ 
missioner, admitted as evidence at the hearing to be 
considered the testimony of the said Steadman if he 
were present in person. At the second hearing the 
Deputy Commissioner himself stated that Steadman’s 
written confession had been properly admitted when 
(R. 78) he said: “It is shown at page 18 of the tran¬ 
script of testimony in the previous record that the con¬ 
fession was properly admitted at the previous hear¬ 
ing.” He knew the confession was not hearsay or in¬ 
competent but was accepted by stipulation of all parties 
and even at the last hearing the Deputy Commissioner 
again made it a part of the record. This same pro¬ 
cedure has been followed bv the courts in innumerable 

•/ 

instances where the parties have stipulated as was 
done in this case. On many occasions when a witness 
has failed to answer a subpoena, or where the expense 
of bringing him from out of town has been prohibitive, 
or where lack of time has made it necessary, attorneys 
for the respective parties have agreed that a signed 
written statement of the witness could be read to the 
jury or Court and to be considered as what the witness 
would say if present in person. There was nothing 
unusual about such procedure in this case. Appellant 
had subpoenaed witnesses and was prepared to have 
them all testify in person and it was only because of 
the stipulation with opposing counsel and the sanction 
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of the Deputy Commissioner that the witnesses were 
not personally put on the stand. The respective at¬ 
torneys were fullv authorized to consent to the admis- 
sion of the testimony in this manner, as will be seen bv 
the decision in the case of Christy , et at. v. Atchison , 
etc. Ry., 233 Fed. 255, as follows: 

* * * ‘ 1 It is well settled that short of a com¬ 

promise of a client’s claim or a confession of judg¬ 
ment the authority of counsel in a case extends 
generally to all the customary incidents of litiga¬ 
tion and embraces all agreements, stipulations, 
and admissions appertaining to its conduct 
through the courts. Holker v. Parker, supra; Hal- 
liday v. Stuart, 151 U. S. 229, 14 Sup. Ct. 302, 38 
L. Ed. 141; Oscanyan v. Arms Co., 103 U. S. 261, 
26 L. Ed. 539; Stone v. Bank of Commerce, 174 
U. S. 412, 19 Sup. Ct. 747, 43 L. Ed. 1028; Brown 
v. Arnold, 67 C. C. A. 125,131 Fed. 723. And after 
judgment, though he cannot discharge it without 
payment, ‘his authority is complete to control the 
remedy which the law gives him to secure or collect 
the debt of his client.’ Rogers v. The Marshal, 1 
Wall. 644, 651, 17 L. Ed. 714. The stipulation in 
question here was not a compromise or a confes¬ 
sion of judgment. It was merely an agreement as 
to the existence of relevant facts entered into 
without fraud, mistake, or collusion, but in good 
faith, to save expense, and to facilitate the trial 
of the case. Though it resulted in a judgment 
against the county, neither party having offered 
further evidence, still the judgment was not by 
confession, but came from the court’s application 
of the law to the facts before it. It is urged that 
the facts stipulated were contrary to the denials 
and averments of the answer of the county. Testi¬ 
monial admissions of that kind are naturally ad¬ 
dressed to issues joined by the pleadings, and 
make for or against the asserted stand of 
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one of the parties. Were there no issues in the 

pleadings, there would he no occasion for proofs, 

and therefore none for stipulations dispensing 

with the formal presentation of evidence. The 

argument that the stipulation was inconsistent 

with the answer would, if tenable, condemn a long- 

established practice in the courts the propriety of 

which has rarely been questioned. Averments in 

pleadings are not of that dignitv and sanctitv that 

thev must be adhered to at all events bv counsel 
• %/ 

who prepared them.” 


And in the case of Oscant/an v. Winchester Repeat¬ 
ing Anns Coni pant/, 103 U. S. 261, it was said: ; 

“In the trial of a cause, the'admis¬ 
sions of counsel, as to matters to be proved, are 
constantly received and acted upon. They may 
dispense with proof of facts for which witnesses 
would otherwise be called. They may limit the 
demand made or the set-off claimed. Indeed, anv 
fact bearing upon the issues involved, admitted by 
counsel, may be the ground of the court’s proce¬ 
dure, equally as if established by the clearest proof; 
and if, in the progress of a trial, either by such 
admission or proof, a fact is developed which must 
necessarily put an end to the action, the court may, 
upon its own motion or that of counsel act upon 
it and close the case” * * * 


The following excerpts from Corpus Juris likewise 
sustain our contention that the Deputy Commissioner 
was bound by the stipulation of counsel to accept and 
consider both the written confession and the testimony 
adduced at the coroner’s inquest: 

71 C. J. Page 1149, Section 979—Effect of Evidence 
Admitted without Objection. j 
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4 ‘Incompetent evidence received without objec¬ 
tion in a compensation case may be considered. 
Thus hearsay statements of the employee, admit¬ 
ted without objection, must be accepted as any 
other evidence of the fact of the alleged injury 
or the cause of death.” * * • 

64 C. J. Page 111, Section 115—Stipulations and 
Agreed Statements. 


“There is no necessity for introducing evidence 
to prove a fact admitted to be true by stipulation. 
A stipulation concludes the parties as far as it 
goes so that any fact included within the stipula¬ 
tion need not be proved. Thus, where defendant 
obtains a continuance by consent on the express 
condition that certain books shall be received in 
evidence without proof and identification, the 
court may properly allow their introduction with¬ 
out proof of their identity.” * * * 

64 C. J. Page 224, Section 239—Effect of Evidence 
Admitted without Objection. 


“As a corollarv of the general rule that the in- 
admissibilitv of evidence is waived bv failure to 


make proper and timely objection, it is usually 
held, subject to certain qualifications and excep¬ 
tions in some jurisdictions, as in the case of parol 
evidence to vary or contradict a writing, that evi¬ 
dence to which no objection is made is properly 
in the case for all purposes, and may be considered 
although it would have been excluded had objec¬ 
tion been made, and that the adverse party can¬ 
not, at least as a matter of right, have it excluded 
from the jury by instructions or limited to a par¬ 
ticular issue nor can it be disregarded by the ap¬ 
pellate court. In other words, incompetent evi¬ 
dence, when admitted without objection, has the 
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same effect and must be given the same considera¬ 
tion as if it were legally admissible; hence it is 
entitled to its full and natural probative effect, and 
may establish a fact in issue, and sustain a verdict 
or judgment based thereon.” * * * 

6 C. J. Page 649, Section 157—Admissions. 

“Admissions by counsel, made in good faith at 
the trial of an action in open court for the purpose 
of dispensing with testimony, bind their clients; 

where the admissions take the form of 
mutual concessions for a scheme of trial they are 
irrevocable.” * * * 

Furthermore, irrespective of the foregoing citations 
and law, the written confession and transcript of rec¬ 
ord of the coroner’s proceedings were admissible under 
the Act of Congress approved June 20, 1936, entitled, 
“An Act relating to the admissibility in evidence of 
certain writings and records made in the regular 
course of business,” which Act is further discussed 
elsewhere in this memorandum. 

The procedure in respect to claims is set forth in 
Section 19 of the Compensation Act, Paragraph (c) 
of which section provides that the Deputy Commis¬ 
sioner “shall within twenty days after such a hearing 
is had, by order, reject the claim or make an award 
in respect to the claim.” The original hearing in this 
case was on June 26, 1936 (R. 16). The Deputy Com¬ 
missioner on June 30, 1936, onlv four davs after the 
hearing, rejected the claim (R. 10,11). It was not until 
July 28, 1936, thirty-two days after the hearing, that 
the Deputy Commissioner attempted to vacate his 
Order of Rejection (R. 11,12). It was not until March 
3, 1937, more than seven months after the original 




hearing, when the Deputy Commissioner rendered his 
award of compensation (R. 12, 16). It will therefore 
he seen that neither his Order of Vacation nor the last 
order awarding compensation were rendered within 
twenty days after the date of the original hearing. In 
this respect, as well as those previously mentioned, the 
Deputy Commissioner in rendering his Order of Vaca¬ 
tion and his subsequent award of compensation did not 
comply with Section 19 and amended Section 22 of the 
Act, for which reasons it is contended that both last 
mentioned orders are invalid and were rendered with¬ 
out any jurisdiction on the part of said Deputy Com¬ 
missioner. 

THIRD ORDER AWARDING COMPENSATION IS 
NOT IN ACCORDANCE WITH LAW 

The last order of the Deputy Commissioner award¬ 
ing compensation is arbitrary, capricious, contrary to 
law and based upon speculation and conjecture because: 

(a) There was no testimony whatever that James 
Steadman was a fellow worker of lower rank or that 
Jennings had any authority whatever over Steadman 
concerning the manner in which Steadman should do 
his work. The testimonv at both hearings was all to 
the contrarv. 

(b) There is no evidence whatever that the injury 
resulted from an unprovoked attack upon Jennings by 
Steadman, but on the contrary the uncontradicted evi¬ 
dence is that Jennings himself started the argument 
and struck Steadman while Steadman was peaceably 
peeling potatoes. 

(c) There is no testimony whatever that the possi¬ 
bility of an assault by Jennings was improbable, par- 
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ticularlv when Jennings brought a meat cleaver into 
the room with him. 

(d) There is no testimony whatever showing any 
discrepancies between Steadman's testimony: before 
the Deputy Commissioner and prior statements made 
by him, in addition to which sworn statements; should 
be believed above unsworn statements. The Deputy 
Commissioner attempted to vacate the original order 
of rejection because he says the previous statements 
were hearsay and incompetent and to be given no 
weight and vet now he gives them more weight than 
sworn testimonv. 


(e) There is no evidence showing any interest on 
the part of Steadman to avoid incriminating state¬ 
ments and to make self-serving and self-protecting 

statements, but on the contrarv he had already been 

» * 

actually tried on a second degree murder charge and 
after a full trial had been acquitted by the jury. 

(f) There was no attack made on the credibility of 
Steadman at the time of the hearing and the reasons 
given by the Deputy Commissioner for doubting Stead¬ 
man's credibility are patently not sufficient. 

(g) The Deputy Commissioner had no authority to 
completely ignore some of the testimony of Steadman 
on the ground of incredibility and vet believe other 
testimony of Steadman, particularly the statement by 
Steadman that there was a paring knife in the room, 
in which statement he was corroborated by Officer Rin- 
ker, and the statement that Jennings had no control 
over Steadman, in which statement Steadman is cor¬ 
roborated by his employer who actually testified at 
the hearing. 

(h) The entire record of the first hearing, including 
the confession, proceedings at the coroner’s inquest 
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and testimony at said hearing, was made a part of the 
evidence adduced at the second hearing and was com- 
petent because agreed upon by counsel for both sides 
with the sanction of the Deputy Commissioner, and be¬ 
cause admissible under the Act of Congress approved 
June 20, 1936, hereinafter mentioned. 

(i) All of the evidence shows conclusively that Jen¬ 
nings’ death was caused by his own willful intention 
to injure or kill another and that it was purely in self 
defense that Steadman used the cleaver. 

(j) There is no evidence of a sound, competent and 
recognizedly probative character to sustain said find¬ 
ings and award. 

(k) The presumption contained in the Act is not a 
substitute for evidence, but there must be a residuum 
of legal evidence to support the claim before an award 
can be made. 

(l) Said presumption was overcome by the positive 
testimony adduced by appellant. 

Xot at all waiving our contention that the original 
order of rejection is the only valid order in this case, 
because no review thereof was had within thirtv davs 
and because the supposed order of vacation was null 
and void and the Deputy Commissioner had no juris¬ 
diction to make it, we contend that the last order of the 
Deputy Commissioner in which he attempted to award 
compensation is arbitrary, capricious, contrary to law 
and based upon speculation and conjecture inconsistent 
with the established facts. We propose to conclusively 
show this to the Court, not by pointing out some one 
immaterial instance where the findings of fact are not 
substantiated bv the evidence, but bv showing that each 
and every individual material fact found by the Deputy 
Commissioner concerning the cause of the injury is 


erroneous and exactly opposite to the evidence as ad¬ 
duced at the hearings, it being remembered that the full 
record of the first hearing was made a part of the 
record of the second hearing. These individual erro¬ 
neous findings are as follows: 

(a) The Deputy Commissioner found “that the in¬ 
jury and death resulted from an attack upon the em¬ 
ployee by one James Steadman, a fellow worker of 
lower rank, in the course of an altercation with respect 
to Steadman’s manner of doing his work.” Nowhere 
in the record of either hearing is there any testimonv 
to show that Steadman was a fellow worker of lower 

rank. All of the testimonv establishes the fact to be to 

* 

the contrary. All through the record will be found 
testimony, uncontradicted anywhere, to the effect that 
Jennings had no supervision of any kind over Stead¬ 
man and Steadman had no supervision over Jennings; 
that Jennings did not have charge over the peeling of 
potatoes; that he had no right to give orders to anyone 
as to the preparation of the vegetables; that , Stead¬ 
man took his orders from the chef cook. The 
employer himself testified to this (R. 30, 31, 

59, 62). Steadman testified to the same thing in the 
face of a gruelling cross-examination to break his 
story (R. 72, 75, 76). All of the positive tes¬ 
timonv is that there was no connection between the 
jobs of Jennings and Steadman, and there is no evi¬ 
dence to the contrary. It made no difference to Jen¬ 
nings, so far as the record shows, whether Steadman 
ever got through peeling potatoes. Jennings was in no 
way responsible for the peeling of the potatoes. Even 
if the testimony of Steadman were hearsay, which it 
was not, it was fullv corroborated by Mr. Robinson who 
testified in person and whose credibility has never been 




attacked nor could be successfully attacked. Under 
these circumstances we do not hesitate to sav that the 
Deputy Commissioner's finding that Steadman worked 
under Jennings is arbitrary, capricious and contrary to 
all of the evidence. 


(b) Xor do we understand how the Deputy Commis¬ 
sioner could have found that there was “an alterca¬ 
tion with respect to Steadman's manner of doing his 
work." and “that the injury and death resulted from 
an attack upon the employee by one James Steadman.” 
Xowhere in the record of either hearing is there anv 
evidence whatsoever of there being an altercation with 


respect to Steadman's manner of doing his work nor 
of an unprovoked attack made by Steadman against 
Jennings. What the evidence does show is that Jen¬ 
nings came into the room where Steadman was and 
without any cause for doing it, brought a meat cleaver 
with him and put it on the table or ice box (R. 55, 58, 
75, 75. 7D): that Jennings immediately started to abuse 
Steadman who had been sitting down peeling potatoes 
and Jennings said “Whv the hell don't vou get through 
peeling potatoes”; that Steadman wanted to be left 
alone to do his work and so replied, “Xo one don't 
worrv about vou peeling potatoes whv do vou worry 
about me," but as soon as Steadman had spoken Jen¬ 
nings slapped Steadman in the face with his open hand 
just as hard as he could and threw a knife at him and 
made for the cleaver which he had laid on the table or 
ice box but Steadman made for it too and fortunately 
got to it first and struck Jennings. This evidence ap¬ 
pears at many places in the record, particularly R. 
23. 24, 54, 57, 73, 74, 75, 79. In so far as Steadman’s 
testimony is concerned, contrary to what the Deputy 
Commissioner found, it never varied from the very 
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beginning. Immediately upon his arrest he told the 
officers that he had acted in self defense and described 
just what happened. He willingly signed a written 
confession. Upon his trial on a second degree murder 
charge, of which he was acquitted, he told the same 
story, and again at the compensation hearing, after 
he had been cleared of all charges, he repeated the 
same statement. The exact words he used were not 
identical and unless he had rehearsed a story could not 
have been identical, but from the very beginning he 
insisted that he acted in self defense, and that Jennings 
brought the cleaver into the room and abused Stead¬ 
man and struck him and then made for the cleaver to 
do Steadman physical harm. There was no altercation 
whatever insofar as Steadman was concerned, for he 
was seated quietly peeling potatoes when for no known 
reason Jennings abused him and struck him and would 
undoubtedly have seriously injured him or killed him 
had not Steadman first reached the cleaver. And so 
in this instance again we say that for the Deputy 
Commissioner to have found that Steadman started 
an altercation and committed an unprovoked attack 
upon Jennings is arbitrary, capricious, contrary to the 
evidence and based upon speculation and conjecture 
inconsistent with and contrary to all of the evidence. 
Section 3 (b) of the Act provides that “no compensa¬ 
tion shall be payable if the injury was occasioned sole¬ 
ly by the intoxication of the employee or by the willful 
intention of the employee to injure or kill himself or 
another.’’ 

(c) The Deputy Commissioner next finds “that said 
James Steadman was somewhat larger than Frank 
Jennings making the possibility of an assault improb¬ 
able.” While we believe that the weight of Jennings 
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is mentioned somewhere in the record vet we do not find 
anywhere any mention made as to Steadman's weight, 
height or strength, or any evidence that he was by 
nature quarrelsome or had ever quarreled with any of 
his co-employees or ever got drunk or was drunk on the 
occasion in question. So far as the record shows Stead¬ 
man was a steady, clean-cut man who minded his own 
business. But, irrespective of any variance there may 
have been in the size of the two men, it must be remem¬ 
bered that for some unknown reason Jennings brought 
a meat cleaver into the room and laid it on a table or 
ice box nearby where it would be handy. A meat cleaver 
is as dangerous a weapon as many instruments of war 
and in fact more dangerous than many. He was also 
within reach of a knife. With such weapons at his 
disposal as a knife and a meat cleaver it is the gross¬ 
est kind of speculation to imagine that so armed 
one man, even though somewhat lower in weight than 
another man, would hesitate to attack such other man 
who was unarmed. Common sense alone would indi¬ 
cate that in a contest between an armed and an un¬ 
armed man the one with the weapons in his hand would 
prevail. And yet the Deputy Commissioner arrived 
at the conclusion that even the possibility of an assault 
by the man with the weapons was improbable. Our 
contention is that not only was there a possibility but 
that there was a probability of an assault by the man 
having the meat cleaver, and he actually did make the 
assault. 

(d) In his findings of fact the Deputy Commissioner 
next states “that the said Steadman testified before the 
Deputy Commissioner that the deceased employee had 
attacked him with intent to do him (Steadman) bodily 
harm before he (Steadman) struck him (Jennings) 



with the meat cleaver,” and states, as one of liis rea¬ 
sons for rejecting Steadman’s testimony, that there 
are discrepancies between Steadman’s testimony at the 
hearing and his previous statements, but it is noticed 
that the Deputy Commissioner is very particular not 
to set forth such alleged discrepancies. The evident 
reason is that there were none. As we have before 
stated, Steadman told the same story to the arresting 
officers immediately after the injury, voluntarily there¬ 
after signed a written confession, told the same story 
at his trial on a charge of second degree murder from 
which he was acquitted by a jury after a full trial, and 
finally told exactly the same story to the Deputy Com¬ 
missioner at the hearing. We have alreadv referred to 
the various instances in the record where he told this 
same storv. There is no other, contrarv or inconsist- 
ent statement anywhere in the record. For the Dep¬ 
ute Commissioner to find that there is anv material 

* •• 

difference in the storv, or anv contrarv or inconsistent 
statements, is arbitrary, capricious, and wholly con¬ 
trary to the uncontradicted evidence. 

(e) One of the strangest findings by the Deputy 

Commissioner is his decision to reject Steadman’s tes- 

timonv ‘‘in view of the interest of said witness to 
* 

avoid incriminating statements and to make self serv¬ 
ing and self protecting statements.” No finding the 
Deputy Commissioner has made could be more arbi¬ 
trary, capricious and contrary to the evidence than 
this. The Deputy Commissioner knew full well that it 
was impossible for Steadman at the time of the hearing 
to make any incriminating statements or self protect¬ 
ing statements, and before testifying Steadman had 
been told this (R. 70). There was nothing he had to 
protect himself against. He had already been tried 
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by a jury in the criminal division of the District 

Court on a charge of second degree murder and by the 

jury had been acquitted (R. 22). Apparently even the 

Grand Jurv and the Assistant District Attorney did 
• • 

not feel satisfied, even in the beginning, that he should 
be charged with first degree murder, which undoubt¬ 
edly would have been the charge had there been any 
evidence that Steadman had provoked the quarrel and 
maliciously killed Jennings. There was no occasion 
for Steadman at the compensation hearing to testify 
to anything but the truth as he knew the truth to be, 
and merely because his truthful statement showed con- 
clusivelv that Jennings came into the room with a 
cleaver and abused and struck Steadman, precipitat¬ 
ing the injury to Jennings, the Deputy Commissioner 
states that Steadman's testimony is not to be believed. 
Again it is to be noticed that the Deputy Commissioner 
in his findings does not point out what incrimination 

Steadman was trving to avoid or whv he needed to 

• • • 

make any self protecting statements. The Deputy 

Commissioner's failure to specify these things can only 

be accounted for bv the fact that thev did not exist 

• • 

and the record shows that thev did not exist. 

(f) It should be remembered that there was no at¬ 
tack made on the credibility of Steadman at the hear¬ 
ing. Claimant V attorneys did not question his cred- 
ibility nor did the Deputy < ’ommissioner. There is 
nothing whatever in the record in this regard. While 
we readily admit that the Deputy Commissioner could 

doubt the credibility of anv witness, vet when his rea- 

* • ' • 

sons for doubting such credibility are fully set forth 
in the findings of facts, as in this case, and when those 
reasons are so patently insufficient, the testimony of 
such witness should be allowed to stand. None of the 
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usual grounds, nor indeed any grounds, exist in this 
case to justify an attack upon the credibility of Stead¬ 
man. He is not shown to have been guilty of any 
crime involving moral turpitude, he had no personal 
motive to serve, he was in no need of protecting him¬ 
self, nor could he have been tried again on the charge 
from which he had already been acquitted. We, there¬ 
fore, say that the Deputy Commissioner’s finding was 
in this instance again arbitrary, capricious and unwar¬ 
ranted. 

(g) It is further contended that the Deputy Commis¬ 
sioner could not ignore some of the testimony of Stead¬ 
man on the ground of incredibility and yet believe 
other testimony of Steadman. In fact from the lan¬ 
guage used by the Deputy Commissioner in his find¬ 
ings of fact we are unable to determine just what par¬ 
ticular statements the Deputy Commissioner gave 
credit to and what statements he decided to reject. It 
was contended below by appellees in their briefs that 
there is a material difference between Steadman’s tes¬ 
timony at the second hearing and his previous state¬ 
ments in that on page 73 of the record Steadman says 
that he had his potato knife over on the table and that 
Jennings grabbed the other potato knife laying on the 
ice box and threw it. Appellees make much of this 
statement as if Steadman had been trying to hide the 
fact that there was a potato knife in the room. It is 
evident that this is an unjust criticism. In the first 
place all of the testimony is to the effect that Steadman 
was peeling potatoes and, of course, he had to have a 
knife to do the peeling. Moreover Officer Rinker found 
two paring knives in the room when he went there right 
after the injury, Steadman’s knife still back on the 

table and the other knife on the floor (R. 50, 51). Also 

; 
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Steadman at his trial had testified concerning the pota¬ 
to paring knife and the fact that Jennings got hold of 
one of the knives (R. 24). The only place where no 
reference is found to the knife or knives is in Stead¬ 
man’s written confession, but before this confession 
was taken the knives were found in the room and 
Steadman knew they were there and he had been peel¬ 
ing potatoes with one of them. It certainly cannot be 
presumed that Steadman was at any time in any way 
attempting to deny that he had a knife with which he 
was peeling potatoes, and yet it is because this one fact 
does not appear in his written confession, which could 
not contain all of the details, that the Deputy Commis¬ 
sioner states that he rejects everything that Steadman 
swore to under oath concerning the happening of the 
occurrence. 

The Deputy Commissioner rejects the statement of 
Steadman that Jennings had no control over Stead¬ 
man. This statement, however, is fully corroborated 
bv the testimony of Mr. Robinson, who testified in 
person at the hearing, so that it is difficult to under¬ 
stand how the Deputy Commissioner could doubt this 
statement unless he arbitrarily made up his mind to 
reject all testimony of every person where such testi¬ 
mony had a tendency to show that Jennings committed 
an unprovoked attack upon Steadman. 

(h) In considering the evidence as disclosed by the 
record we again call attention to the fact that the entire 
record of the first hearing, including the confession, 
proceedings at the coroner’s inquest and testimony at 
the first hearing, was made a part of the record of the 
second hearing. This was done by the Deputy Com¬ 
missioner himself who stated that “no duplication of 
testimony is to be heard” (R. 67), meaning that those 
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witnesses, whose testimony had been given at the cor* 
oner’s inquest and had been, by stipulation between all 
of the parties and with the sanction of the Deputy 
Commissioner, made a part of the second hearing, 
would not be allowed to testify at said second hearing, 
and the only exception the Deputy Commissioner made 
and the only witness who testified at the second hear¬ 
ing was Steadman. The Deputy Commissioner adopted 
this procedure in the face of a statement he made at 
the second hearing that practically all of the testimony 
at the first hearing was hearsay. Appellant at said 
second hearing objected to the statement that all the 
material testimony contained in the record of the first 
hearing was hearsay and claimed that the Deputy Com¬ 
missioner was bound by the previous record (R. 68). 
Appellant further called to the attention of the Deputy 
Commissioner the fact that all of the evidence at the 
first hearing had been expressly stipulated to be ad¬ 
mitted by agreement between counsel for the respective 
parties. Attention is now called to these facts so that 
in reviewing the record this Honorable Court will re¬ 
view the entire record of both hearings. 

It must be remembered that the transcript of record 
of the proceedings at the coroner’s inquest wa$ made 
by a public stenographer in the regular course of his 
business and that the written confession of Steadman 
was prepared by a police officer in the regular course 
of his business. These paper writings were offered in 
evidence by Appellant and, even had they not been 
admitted by the claimant with the sanction of the Dep¬ 
uty Commissioner, these documents still would have 
been admissible and constituted neither hearsay nor 
incompetent evidence. The Act of Congress, approved 
June 20,1936, U. S. C., t. 28, c. 17, s. 695, entitled “An 
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Act relating to the admissibility in evidence of certain 
writings and records made in the regular course of 
business” provides as follows: 

”Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled, That in any court of the 
United States and in any court established by Act 
of Congress, any writing or record, whether in 
the form of an entry in a book or otherwise, made 
as a memorandum or record of anv act, transac- 
tion, occurrence, or event, shall be admissible as 
evidence of said act, transaction, occurrence, or 
event, if it shall appear that it was made in the 
regular course of any business, and that it was 
the regular course of such business, to make such 
memorandum or record at the time of such act, 
transaction, occurrence, or event or within a rea¬ 
sonable time thereafter. All other circumstances 
of the making of such writing or record, including 
lack of personal knowledge by the entrant or 
maker, may be shown to affect its weight, but they 
shall not affect its admissibility The term ‘busi- 
ness’ shall include business, profession, occupa¬ 
tion, and calling of every kind.” 

The Deputy Commissioner was, therefore, bound to 
accept the aforesaid paper writings, and no circum¬ 
stances concerning the making of the records were pro¬ 
duced by the claimant to affect the weight of such evi¬ 
dence. This evidence must, therefore, be considered 
as properly in this case, both at the first hearing as 
well as at the second hearing, and should have been 
fully considered and weighed by the Deputy Commis¬ 
sioner before rendering any of his aforesaid three 
orders. The Deputy Commissioner, however, after 
originally rejecting the claim on the strength of such 
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evidence, now declares that it is all incompetent testi¬ 
mony and has refused to consider the same but on the 
contrary by his attempted order of vacation has said 
expressly that said evidence was incompetent and to 
be given no weight. Under these circumstances it is 
apparent that in rendering his award of compensation 
the Deputy Commissioner failed to weigh the evidence, 
as otherwise he would have been obliged to again re¬ 
ject this claim. 

(i) All of the evidence shows conclusively that Jen¬ 
nings’ death was caused by his own willful intention 
to injure or kill another and that it was purely in self 
defense that Steadman used the cleaver. This being 
the case, claimants are not entitled to any compensa¬ 
tion under the provisions of the Compensation Act. 
It makes no difference whether we examine the evi¬ 
dence adduced at the coroner’s inquest, or at the first 
compensation hearing, or at the second compensation 
hearing, the testimony is all to the effect that Jennings 
himself was the aggressor. He brought the meat 
cleaver into the room, he abused Steadman, he slapped 
Steadman hard in the mouth, he threw' the knife and 
he reached for the cleaver to do Steadman bodily harm, 
and it was not until then that Steadman made anv 
move. Steadman’s testimony does not stand entirely 
alone. Many of his statements are corroborated by 
Mr. Robinson and by the police officers. Even the at¬ 
torneys for appellees in their lengthy briefs below w r ere 
unable to point to any evidence showing that the injury 
did not occur exactly as described by Steadman. All 
of the evidence in the case w'as produced by appellant 
and none by the claimant. The evidence produced by 
appellant is in no manner disputed or contradicted by 
the claimant, and upon this evidence appellant was 
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entitled to the order rejecting the claim and is still 
entitled by law to the same, and the award of compen¬ 
sation should be set aside. 

To be compensable an injury to an employee must 
arise out of a risk connected with the employment and 
flowing from it as a natural consequence. Jennings 
had no right of control over Steadman and when Jen¬ 
nings took it upon himself to abuse Steadman, and to 
slap him, and to bring a cleaver into the room and to 
reach for it, and to throw a knife at Steadman, Jen¬ 
nings ’ actions were in no way incidental to his employ¬ 
ment. He had for the moment stepped outside of his 
employment and become the aggressor in an unpro¬ 
voked assault. This Honorable Court has recentlv de- 

•> 

cided two cases on this point. In the case of Wimmer 
v. Hoage, 90 Fed. (2d) 373, the Court said: 

“It has been said, and we think correctly, that the 
causative danger and injury must be incidental to 
the character of the business and not independent 
of the relation of master and servant. In other 
words, the injury, to be compensable, must arise 
out of a risk connected with the employment and 
flowing from it as a rational consequence. Mc- 
Xicol’s Case, 215 Mass. 497. 

“The English courts have construed the words 
—arising out of and in the course of his employ¬ 
ment—as not including injuries resulting from a 
piece of iron thrown in anger by a boy in the same 
service, Armitage v. Lancashire R. Co., 2 K. B. 
178 (1902), or from a felonious assault of the em¬ 
ployer, Blake v. Head, 106 L. T. X. S. 822, 25 
Times L. R. 321. But in this case we have no 
occasion to go farther than to say that if an em¬ 
ployee in a state of intoxication leaves the course 
of his employer’s business, even momentarily, and 
while engaged in a mission of his own is assaulted 
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either with or without .justification, the resulting 
injury is not covered under the term—injuries 
arising out of and in the course of his employment. ” 

* * # 


And in the case of Monahan v. Hoage, 90 Fed. (2d) 
419, appears the following: 

i 

“Claimant knew that he was exposing himself to 
an extreme risk without the knowledge or consent 
of his employer, in a manner wholly foreign and 
unrelated to any of the duties of his employment. 
He thus exposed himself to a hazard for which the 
employer should not be held responsible.: This 
conduct had the effect of interrupting and sus¬ 
pending his relation as an employee of the em¬ 
ployer for the time being and defeated his right 
to compensation for injury sustained by him under 
the circumstances.” * * * 

“It is said in 71 C. J. 657: | 

‘A peril which arises from the negligent or 
reckless manner in which an employee does the 
work which he is employed to do may in many 
cases, be held to be a risk incidental to the em¬ 
ployment ; and the same is true where he performs 
an authorized act in a forbidden manner, a dis¬ 
tinction being taken in this regard from cases in 
which the act is altogether outside of, and uncon¬ 
nected with, the employment. An accident cannot 
be said to arise out of the employment where it is 
due to a new and added peril to which the em¬ 
ployee by his own conduct has needlessly exposed 
himself, unless there has been an acquiescence by 
the employer.’ ” 

In the present case Jennings knew that he was ex- 






38 


posing himself to an extreme risk without the knowl¬ 
edge or consent of his employer, in a manner wholly 
foreign and unrelated to any of the duties of his em¬ 
ployment. His employment and that of Steadman bore 
no relationship. When Jennings assaulted Steadman 
there certainly w’as an extreme risk that Steadman 
would protect himself and that Jennings might get the 
worst of it. 

(j) There is no evidence of a sound, competent and 
recognizedly probative character to sustain the Deputy 
Commissioner’s findings and award of compensation. 
As a matter of fact the claimant produced no testi¬ 
mony whatsoever bearing on the manner in which the 
injury was sustained. After all, the law in compensa¬ 
tion cases is no different from that in any other class 
of claims or actions. There must be some evidence to 
support an award. As was said in the case of Carroll 
v. Knickerbocker Ice Co., 218 N. Y. 435, 113 N. E. 507: 

“No matter what latitude the commission may 
give to its inquiry, it must result in a determina¬ 
tion of the substantial rights of the parties. Other¬ 
wise the statute becomes grossly unjust and a 
means of oppression. 

“The act may be taken to mean that while the 
commission’s inquiry is not limited by the com¬ 
mon law or statutory rules of evidence or by tech¬ 
nical or formal rules or procedure, and it may in 
its discretion accept any evidence that is offered; 
still in the end there must be a residium of legal 
evidence to support the claim before an award can 
be made . As was said by Justice Woodward in 
his able dissenting opinion at the Appellate Di¬ 
vision: ‘There must be in the record some evi¬ 
dence of a sound, competent and recognizedly 
probative character to sustain the findings and 
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award made, else the findings and award must in 
fairness be set aside by the court.’ ” 

The above principle of law is so well settled that it is 
not open to dispute. The simple rule may be found in 
the case of Southern Railway Company v. Cartwright, 
63 W. L. R. 402; 64 App. D. C. 288, wherein the Court 
said: 


* • * “ Findings of fact by the Commissioner, 
when supported by evidence, present no ground for 
reversal of his order as not in accordance with law; 
but findings of fact without such support do. 
Crowell v. Benson, 285 U. S. 22, 46; L’Hote v. 
Crowell, 286 U. S. 528; Voehl v. Indemnity Ins. Co., 
288 U. S. 162, 166; Int. Com. Com. v. Louis & 
Nash. R. R., 227 U. S. 88, 92; Fid. & Cas. Co. v. 
Burris, 59 F. (2d) 1042; 61 App. D. C. 228, 60 
W. L. R. 574; Travelers Ins. Co. v. Allen, 237 F. 
78.” • * • 

In the above case the Court found that the Deputy 
Commissioner’s facts were not supported by evidence 
and, therefore, his conclusions were not in accordance 
with law. In the present case not only did the claim¬ 
ant produce no evidence but also there is no evidence 
to be found in the testimony adduced by appellant 
which can possibly sustain an award of compensation. 

(k) The presumption contained in the Act is not a 
substitute for evidence, but there must be a residuum 
of legal evidence to support the claim before an award 
can be made. This principle likewise is so well settled 
as to be no longer open to argument. This Honorable 
Court, as well as the Supreme Court of the United 
States, have established this principle, not only in com¬ 
pensation cases but in all cases where a presumption 
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exists either by statute or otherwise. In the opinion 
in the case of New Amsterdam Casualty Company v. 
Hoage, 46 Fed. 837, appears the following: 

“Was the aw’ard in this case ‘in accordance with 
law!’ Upon proof of an injury and that the rela¬ 
tionship of employer and employee existed at the 
time, the presumption arises (in the absence of 
substantial evidence to the contrary) that the 
claim for compensation ‘comes within the provi¬ 
sions of this Act.’ If substantial evidence to the 
contrary is introduced and no other evidence is 
introduced in behalf of the claimant, the presump¬ 
tion must give way. ‘Presumptions can stand only 
wiiilst they are compatible with the conduct of 
those to wrhom it may be sought to apply them; 
and still more must give place, wiien in conflict 
with clear, distinct and convincing proof.’ Freeh 
v. Gilson, 16 Pet. 327, 331. See also Flannery v. 
Willcuts, 25 F. (2d) 951, 953; Loetscher v. Burnet, 
No. 5011, decided this day, 59 Wash. Law Rep. 

-,- App. D. C. -,- F. (2d) 

-; Curry v. Stevenson, 58 App. D. C., 162, 26 

F. (2d) 534, 56 Wash. Law Rep. 376. 

“In our view there was substantial evidence in 
this case that Bradley at the time of his injury was 
not performing services ‘arising out of and in the 
course of’ his employment, and that there is no 
substantial evidence to the contrary. • * *” 

“An award based upon conjecture inconsistent 
with established facts and circumstances is mani¬ 
festly so arbitrary and unreasonable as to be ‘not 
in accordance wdth law’. See Wheeling Corrugat¬ 
ing Co. v. McManigal, 41 F. (2d) 593, 594; Matter 
of Eldridge v. Endicott, Johnson & Co., 226 N. Y. 
21,25.” • * • 

One of the leading cases in this jurisdiction is that 
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of Curry v. Stevenson, 58 App. D. C. 162, as may be 
seen from the following portion of the opinion: 

• * * < 4 Where the prima facie inference arising 
from the fact of ownership is overcome by uncon¬ 
tradicted proof that in fact an automobile was not 
in the possession of the owner or his servant or 
agent, the question is one for the court and not 
the jury. Doran v. Thomsen, 76 N. J. L. 754; 
Mahan v. Walker, 97 N. J. L. 304; Guthrie v. 
Holmes, 272 Mo. 215, 233; Curry v. Bickley, 196 
la., 827, 832; Lotz v. Hanlon, 217 Pa. 339; Berry on 
Law of Automobiles (2d Ed.) Sec. 615, p. 694. 

“The prima facie inference that may be drawn 
from ownership is analogous to the prima facie 
inference of negligence that may be drawn from 
the happening of an accident of a certain class 
where the doctrine of res ipsa loquitur applies. 
Speaking of this doctrine, the court in Sweeney v. 
Erving, 228 U. S. 233, 240, said, ‘In our opinion 
res ipsa loquitur means that the facts of the occur¬ 
rence warrant the inference of negligence, not 
that they compel such an inference; * * *” In 
that case the court cited and quoted with ap¬ 
proval from Kay v. Metropolitan St. By. Co., 
163 N. Y., 447, w’here it was said, ‘If the de¬ 
fendant ’s proof operated to rebut the presumption 
upon which the plaintiff relied, or if it left the 
essential fact of negligence in doubt and uncer¬ 
tainty, the party who made that allegation would 
suffer, and not her adversary * * *. If, on the 
whole, the scale did not preponderate in favor of 
the presumption and against defendant’s proof, 
the plaintiff had not made out her case, since she 
had failed to meet and overcome the burden of 
proof.’ 

“In Bose v. Halfe, 223 N. Y. 481, 486, the court 
said, ‘The presumption growing out of a prima 
facie case, however, continues only so long as there 


42 


is no substantial evidence to the contrary. When 
that is offered, the presumption disappears, and 
unless met by further proof there is nothing to 
justify ‘a finding based solely thereon. (Potts v. 
Pardee, 220 N. Y. 431, and cases cited.)’ ”. 

“In Fallon v. Swackhamer, 226 N. Y. 444, the 
court said, ‘The only evidence in behalf of the 
plaintiff is the presumption which arises from the 
ownership of the car, but as has been stated by 
this court such presumption continues only so long 
as there is no substantial evidence to the contrary 
* * *. An owner who gratuitously loan his car 

to a servant or even to a member of his family for 
such person’s own particular pleasure or business 
is not liable for an accident thereafter happen¬ 
ing’.” 


The case of Peabody v. Marlborough Implement 
Company, 63 App. D. 0., 288, strongly reannounces 
the same rule established in this jurisdiction by Curry 
v. Stevenson, supra. 

Another decision in point is that of Flannery v. Will- 
cuts, 25 F. (2d) 951, wherein the Court said: 

* * * “it seems reasonable to suppose that 

the taxing officials also acted solely in reliance on 
the statutory presumption; but if that presump¬ 
tion is inconsistent with the facts in the case it 
must give way. It will have served its purpose— 
in effect, so declared by the statute. In Freeh v. 
Gilson, 16 Pet. 327, 331, 10 L. Ed. 982, it is said: 

‘But presumptions can stand only whilst they 
are compatible with the conduct of those to 
whom it may be sought to apply them; and still 
more give place, when in conflict with clear, dis¬ 
tinct and convincing proof. ’ 
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“Wigmore on Evidence (2d Ed.), Sec. 2491, 
says: ‘Nevertheless, it must be kept in mind that 
the peculiar effect of a presumption of law (that 
is, the real presumption) is merely to invoke a rule 
of law compelling the jury to reach the conclusion 
in the absence of evidence to the contrary from the 
opponent. If the opponent does offer evidence to 
the contrary (sufficient to satisfy the judge’s re¬ 
quirement of some evidence), the presumption dis¬ 
appears as a rule of law, and the case is in the 
jury’s hands free from any rule’. 

“In Mobile, J. & K. C. Railroad Co. v. Turnip- 
seed, 219 U. S. 35, 31 S. Ct. 136, 55 L. Ed. 78, 32 
L. R. A. (N. S.) 226, Ann. Cas. 1912 A, 463, a State 
statute which raised a -presumption of negligence 
where damages were inflicted by the running of 
locomotives or cars was under consideration. The 
court (page 43 (31 S. Ct. 138)) said: ‘The only 
legal effect of this inference (of negligence) is to 
cast upon the railroad company the duty of pro¬ 
ducing some evidence to the contrary. When that 
is done the inference is at an end, and the question 
of negligence is one for the jury upon all of the 
evidence’. • • *” 

The Supreme Court of the United States quite re¬ 
cently held in the case arising under the District of 
Columbia Compensation Act that the presumption men¬ 
tioned therein does not have the quality of affirmative 
evidence. This was in the case of Del Vecckio' v. 
Bowers, 296 U. S. 280, which is directly in point, the 
Court saying: 

“The relevant substantive section of the act di¬ 
rects that no compensation shall be payable if the 
injury was occasioned by the willful intention of 
the employee to injure or kill himself; the adjective 
section creates a presumption that the injury was 
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not so occasioned, in the absence of substantial evi¬ 
dence to the contrary. The question is whether, as 
the Court below thought, the presumption has the 
quality of affirmative evidence. The answer must 
be that it has not. 

“When a trier of facts is to be persuaded of the 
truth of a disputed proposition, one or the other 
of the parties—the proponent or the opponent— 
has the burden of going forward with evidence. 

• * • y y 


“ * * * The act under consideration, however, 
does not leave the matter to be determined bv the 
general principles of law, but announces its own 
rule, to the effect that the claimant, in the absence 
of substantial evidence to the contrary, shall have 
the benefit of the presumption of accidental death. 
The employer must rebut this prima facies. The 
statement in the act that the evidence to overcome 
the effect of the presumption must be substantial 
adds nothing to the well understood principle that 
a finding must be supported by evidence. Once 
the employer has carried his burden by offering 
testimony sufficient to justify a finding of suicide, 
the presumption falls out of the case. It never 
had and cannot acquire the attribute of evidence 
in the claimant’s favor. Its only office is to control 
the result where there is an entire lack of compe¬ 
tent evidence. If the employer alone adduces evi¬ 
dence which tends to support the theory of suicide , 
the case must he decided upon that evidence.” 

The decision in the case of Indemnity Insurance 
Company of North America v. Voehl, 60 W. L. R. 450, 
61 App. D. C. 173, was reversed by the Supreme Court 
of the United States but the latter Court did not find 
this Honorable Court in error in its statement that: 

“This statutory presumption, however, fur- 
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nishes merely a basis for proof and not a substi¬ 
tute therefor. It does not shift the burden of proof 
from the claimant to prove by substantial evidence 
that the injury arose out of and in the course of 
his employment. To determine whether or not 
the commissioner’s conclusions of law are correct 
it is necessary for the court to ascertain whether 
they are supported by sufficient evidence. An 
order based upon insufficient evidence is an order 
contrary to law, and to determine this question a 
review of the evidence becomes essential. As was 
said in Interstate Commerce Commission v. Louis¬ 
ville & Nashville R. R. Co., 227 U. S. 88, 92, the 
legal effect of evidence is a question of law. A 
finding without evidence is beyond the power of 
the commission. An order based thereon is con¬ 
trary to law and must in the language of the stat¬ 
ute, ‘be set aside by a court of competent juris¬ 
diction.’ ” 

(1) The question as to whether or not the presump¬ 
tion was actually overcome by the positive testimony 
adduced by appellant can only be answered in the 
affirmative. Claimant offered no evidence whatever 
but merely stood on the presumption. When appellant 
produced affirmative testimony the presumption went 
out of the case. And, as we have shown, appellant did 
produce affirmative testimony showing that while 
Steadman and Jennings worked for the same employer 
neither had any supervision over the other. Jennings 
had nothing to do with the peeling of the potatoes. It 
was not his job and it was of no interest to him how 
they were peeled or whether they ever got peeled. He 
brought a cleaver into the room and laid it where it 
would be handy, then went over where Steadman was 
seated peaceably peeling his potatoes and verbally 
abused Steadman, and struck him in the mouth as 
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hard as he could and then reached over for the cleaver 
to finish the job, and actually threw the knife, when 

Steadman, to protect himself, also made for the cleaver 
and fortunatelv reached it first. This testimonv is un- 
rebutted and is the only testimony in the case as to 
how the injury occurred. It is not, as appellees would 
have us believe, the testimony of Steadman alone. Mr. 
Robinson testified time and again that Jennings had 
nothing whatever to do with Steadman so far as his 
work was concerned. The physical facts as found by 
the police officers all corroborate Steadman. They 
found his potato knife on the table where he had laid 
it and they found the other knife on the floor where 
Jennings had thrown it at Steadman. The testimony 
which the Deputy Commissioner calls hearsay and in¬ 
competent was not of such character but was admitted 
by counsel for both sides with the sanction of the Dep¬ 
uty Commisisoner, and all concerned were perfectly 
agreeable to having the evidence presented in that way. 
It was further admissible under the Act of Congress of 
June 20, 1936. The testimony was consistent and was 
not contradictory. With the presumption out of the 
case, as it was bound to be, the testimony adduced by 
appellant must stand. This is not a case of a watch¬ 
man being beaten by an intruder, or an employee in 
authority endeavoring to speed up his master’s work 
or to forward his master’s interests, or even of two 
employees quarreling over work in which they were 
both engaged such as were the facts in the decisions the 
defendant quotes. It is simply a case of an unpro¬ 
voked assault on the part of Jennings. The work had 
nothing to do with it. Why Jennings brought the meat 
cleaver into the room, why he abused Steadman, why 
he struck him, why he threw a knife at Steadman and 
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why he attempted to use the cleaver to do Steadman 
bodily harm, is all unknown, but the fact still remains 
that he did these things of his own volition and without 
provocation. Defendant’s attorneys state that these 
belligerent actions of Jennings constitute no reason 
why Steadman should strike Jennings with the cleaver. 
It is, of course, not our duty, and we will not attempt 
to justify Steadman’s act, but we do say that if one 
man without provocation of any kind goes out of his 
way to produce a meat cleaver and to abuse another 
man, and strikes him, throws a knife at him and at¬ 
tempts to injure him with the meat cleaver, the man 
so threatened and struck would be far from normal if 
he did not attempt to protect himself. It is a rash 
conclusion to reach to say that Steadman ever intended 
to kill Jennings. Undoubtedly Steadman would have 
been glad to have escaped from the room and to have 
gotten out of danger’s way, but he had no chance. In 
fact he says that he did not have anything to protect 
himself with as against the cleaver which Jennings 
had brought into the room. Steadman had previously 
laid his potato knife on the table. Naturally Steadman 
was scared, just like he says, after the occurrence, but 

i 

shortly after he recovered from this, he told the officers 
a straightforward story, and his story has remained 
the same all the way through. It is also true that the 
occurrence happened on the employer’s premises, but 
there is not a single decision holding that this fact 
alone makes a case compensable and even the Act itself 
contains no such provision. The simple truth is that 
the presumption mentioned in the Act was overcome 
by uncontradicted proof of the most positive kind. 
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CONCLUSION 

In their briefs below counsel for appellees state that 
the bill of complaint ‘ 4 does not allege that the finding 

in the compensation order of March 3, 1937, that the 
employee’s death arose out of and in the course of his 
employment is not in accordance with law, such find¬ 
ings therefore being admitted.” Xo such admission 
either direct or implied is contained anywhere in the 
bill, paragraph 11 of which states that the claimants 
are not entitled to any award and that the same is not 
in accordance with law but is arbitrary, capricious, 
contrary to law and based upon speculation and con¬ 
jecture inconsistent with the established facts. Again 
in the 7th paragraph of the bill it is recited that at the 
compensation hearing it was denied by appellant that 
the said Jennings sustained an injury arising out of 
and in the course of his employment within the mean¬ 
ing of the Compensation Act. It must undoubtedly be 
that opposing counsel failed to notice these allegations. 

Again in their brief below counsel for appellees state 
that appellant raised no question at the compensation 
hearings relative to Jennings’ death being caused by 
his willful intention to injure or kill another. Can there 
be any doubt but that such defense was interposed? 
The Deputy Commissioner always considered that 
question had been raised and all three of the compen¬ 
sation orders show that that was the only material 
question in the case. In his first order the Deputy Com¬ 
missioner states that appellant objected to paying 
compensation “on the ground that the claimant did not 
sustain an injury arising out of and in the course of 
his employment within the meaning of the Act”. In 
the written controversion of the claim appellant inter- 
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posed the defense that the injury did not arise out of 
nor in the course of employment and this defense was 

again interposed at the very first hearing. When ap¬ 
pellant used the word “injury” it used it with the 
meaning given to it under “Definitions” by Section 2, 
paragraph 2, of the Act, and the Deputy Commission¬ 
er’s order just quoted shows he understood it that way. 
He cannot now deny it. This definition “includes an 
injury caused by the willful act of a third person di¬ 
rected against an employee because of his employ¬ 
ment.” The defense to this case therefore has always 
been that Jennings did not sustain an injury caused by 
the willful act of a third person directed against Jen¬ 
nings because of his employment. In his attempted 
order of vacation the Deputy Commissioner says he is 
holding the case open for further evidence by appellant 
“in support of the defense interposed to the claim that 
the death of the employee did not arise out of and in 
the course of his employment, by reason of the alleged 
aggression of the employee.” The contention, there¬ 
fore, of appellees’ attorneys in this respect is entirely 
in error, although they make quite a point of it and at 
several places in their brief they reiterate it and even 
go so far as to underscore the language they use. We 
are at a total loss to know why they do this because 
we feel that they must have knowledge of the definition 
of the word “injury” as set forth in the Act and the 
Deputy Commissioner is bound by his own understand¬ 
ing as to what was the defense. 

We have no fault to find with most of the decisions 
cited below by the appellees, particularly inasmuch as 
a majority of them sustain our own contentions. This 
case, in so far as the third order, that is the award of 
compensation, is concerned, does not involve any new 
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law. The question is largely one of fact, and we con¬ 
tend that the facts are in the record of the two hearings 
just as we have recited them, with the record page 
numbers, and that these facts conclusively show that 
this case is not compensable. 

Our further contention is that the first order reject¬ 
ing compensation is the only valid order in this case. 
No appeal was prosecuted. The second order of vaca¬ 
tion was rendered without jurisdiction and most cer¬ 
tainly without compliance with amended Section 22 and 
Section 19. The third and final order which the Deputy 
Commissioner has made is not in accordance with law 
because his findings are not supported by the evidence, 
which shows conclusively that Jennings received his 
injuries by reason of his intention to injure another, 
under which circumstances the Compensation Act by 
its terms, Sec. 3 (b) specifically excludes the payment 
of compensation. 

Respectfully submitted. 

Edwin A. Swingle, 

Ernest A. Swingle, 

Attorneys for Maryland Casualty Company, 

Appellant . 
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In the United States Court of Appeals for 
the District of Columbia 

October Term, 1937 


No. 7084 

Maryland Casualty Company, a Corporation, 

APPELLANT 

V. 

Frank A. Cardillo, Deputy Commissioner, United 
States Employees’ Compensation Commission, 
and Martha Jennings, appellees 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 

This case arises out of an award of death benefits 
to Martha Jennings, surviving wife, and to Maurice 
Jennings, surviving minor child, of Franklin 
(Garmon) Jennings, said award having been is¬ 
sued pursuant to the provisions of the compensa¬ 
tion law in force in the District of Columbia, 
namely, the Longshoremen’s and Harbor Workers’ 
Compensation Act (U. S. C. A., Title 33, Ch. 18, 
section 901 et seq.), as made applicable to the Dis¬ 
trict of Columbia by the Act of May 17,1928 (D. C. 

(i) 
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Code, Title 19, Cli. 2), which will be referred to 
hereinafter as the “compensation law.” 

On March 28, 1936, Franklin (Garmon) Jen¬ 
nings, while employed as an assistant chef by L. I. 
Robinson, a restaurant owner in the District of 
Columbia, was struck with a meat cleaver across 


the forehead bv one James Steadman, a co-worker, 

%/ 

in consequence of which he suffered a fractured 
skull resulting in his death on March 28, 1936 (R. 
2, 3). On April 19, 1936, the appellee, Martha Jen¬ 
nings, filed with former Deputy Commissioner 
Robert J. Hoage a claim for compensation on her 
own behalf as the surviving wife and on behalf of 
Maurice Jennings, surviving minor child, of said 
employee (R. 3). A formal hearing on said claim 
was held before the deputy commissioner on June 26, 
1936 (R. 16). On June 30, 1936, Deputy Commis¬ 
sioner Hoage filed a compensation order in which 
he rejected the claim for the following quoted rea¬ 
sons: (1) “That the claimant herein has failed to 
establish bv evidence that the emplovee sustained 
an injury which resulted in death within the mean¬ 
ing of the District of Columbia Workmen's Com- 
pensation Act," and (2) “That the said injury and 
death was the result of a personal altercation and 
a result of the employee's attempt to injure an¬ 
other" (R. 10). 

Upon further review and consideration of the 
evidence in the case, and within thirty days from 
the filing of the compensation order of June 30, 
1936, rejecting the claim, and before said order 
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would have become final under section 921 (a) of 

i 

the compensation law, the deputy commissioner on 
July 28, 1936, filed an order vacating* said com¬ 
pensation order, rejection of claim, for the reason 
that it appeared that “the evidence relating to the 
death of Franklin (Garmon) Jennings having re¬ 
sulted from a personal altercation in which the de¬ 
ceased employee was the alleged aggressor, was 


hearsay and incompetent, and that there is not 
otherwise a residuum of competent legal evidence 
to sustain the findings of fact upon which the claim 
was rejected" (R. 11). Appellant (ailed to seek 
judicial review of said vacating order within thirty 
days afler the filiny thereof. Following the* filing 
of said vacating order a further hearing was held 
before the deputy commissioner on October 29,1936 
(R. 66, 67), at which hearing James Steadman, the 
man who killed Jennings, testified (R. 70). Fol¬ 
lowing this hearing the deputy commissioner filed 
on March 3, 1937, a compensation order in which he 
awarded compensation to the claimant upon find¬ 
ing from the evidence, among other things, that the 


death of the employee* arose out of and in the course 
of his employment, and that “his death was not 
caused bv said emplovce's willful intention to in- 
jure or kill himself or another” (R. 12, 13, 14). 

Thereafter, and pursuant to the right given in 
section 921 (b) of the* compensation law, the insur¬ 
ance carrier, appellant herein, filed on March 12, 
1937, a bill of complaint in tile lower court in which 
it sought to have the court set aside said compensa- 
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tion order, award of compensation, filed March 3, 
1937 (R. 1). In the bill of complaint it was al¬ 
leged in substance as grounds for the relief prayed 
for therein (1) that the deputy commissioner had 
no authority to issue the said order of July 28, 193G, 
vacating the previous compensation order in which 
the deputy commissioner rejected the claim of 
Martha Jennings; (2) that the findings of fact and 
award in said final compensation order of March 
3, 1937, relative to the death of Jennings resulting 
from an assault by James Steadman, a co-employee, 
were not supported by competent evidence and were 
arbitrary and capricious and contrary to law; and 
(3) that the deceased employee’s death was caused 
by his “own willful intention to injure or kill 
another and that it was purely in self-defense that 
said co-employee struck the fatal blow'’ (R. 6, 7). 

The case came on for hearing before Justice 
James M. Proctor on the separate motions to dis¬ 
miss the bill filed by the deputy commissioner and 
the intervenor. Martha Jennings. On October 5, 
1937, a final decree was entered in which the mo¬ 
tions to dismiss were sustained and the bill of 
complaint dismissed (R. 84). It is from this de¬ 
cree that the present appeal has been taken. 

STATUTES INVOLVED 

U. S. C. A., Title 33, Oh. 18. 

Sec. 902. (2) The term “injury'’ means 
accidental injury or death arising out of and 
in the course of employment, and such oceu- 
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paticmal disease or infection as arises natu¬ 
rally out of such employment or as naturally 
or unavoidably results from such accidental 
injury, and includes an injury caused by the 
willful act of a third person directed against 
an employee because of his employment. 

Sec. 903. (b) No compensation shall be 
payable if the injury was occasioned solely 
by the intoxication of the employee or by 
the willful intention of the employee to in¬ 
jure or kill himself or another. 

Sec. 920. In any proceeding for the en¬ 
forcement of a claim for compensation un¬ 
der this Act it shall be presumed, in the ab¬ 
sence of substantial evidence lo the con¬ 
trary— 

(a) That the claim comes within the pro¬ 
visions of this Act. 


tr 


* 


* 


(d) That the injury was not occasioned by 
the willful intention of the injured employee 
to injure or kill himself or another. 

Sec. 921. (a) A compensation order shall 
become effective when filed in the office of 
the deputy commissioner as provided in sec¬ 
tion 919, and, unless proceedings for the sus¬ 
pension or setting aside of such order are 
instituted as provided in subdivision (b) of 
this section, shall become 4 final at the expira¬ 
tion of the thirtieth day thereafter. 

(b) If not in accordance with law, a com¬ 
pensation order may be suspended or set 
aside, in whole or in part, through injunc¬ 
tion proceedings, mandatory or otherwise, 
brought by any party in interest against the 


4«>:i74—::s 
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deputy commissioner making the order, and 
instituted in the Federal district court for 
the judicial district in which the injury oc¬ 
curred (or in the Supreme Court of the Dis¬ 
trict of Columbia if the* injury occurred in 
the District). * * * 

Sr.c. U'2'2. Cpon his own initiative, or upon 
the application of any party in interest, on 
the ground of* a change in conditions or be¬ 
cause' of a mistake in a determination of* fact 
by the deputy commissioner, the deputy 
commissioner mav, at anv time prior to one 
vear after the date of the last pavment of 
compensation, whether or not a compensa¬ 
tion order has been issued, review a com¬ 
pensation case* in accordance with the pro¬ 
cedure prescribed in respect of claims in 
section 5)15), and in accordance* with such sec¬ 
tion issue a new compensation order which 
mav terminate, continue, reinstate, increase. 


or decrease such compensation. Such new 
order shall not affect any compensation pre¬ 
viously paid, except that an award increas¬ 
ing the compensation rate may lx* made ef¬ 
fective from the date of the* injury, and if 
any part of the compensation due or to be¬ 
come due is unpaid, an award decreasing 
the compensation rate may be made effective 
from the date of tin* injury, and any pay¬ 
ment made prior thereto in excess of such 

decreased rate shall be deducted from anv 

♦ 

unpaid compensation, in such manner and 

bv such method as mav be determined bv 
» * * 

the deputy commissioner with the approval 
of the commission. 
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Sec. 923. (a) In making' an investigation 
or inquiry or conducting a hearing the dep¬ 
uty commissioner shall not be bound by 
« •/ 

common law or statutory rules of evidence 

« 

or bv technical or formal rules of procedure, 
except as provided by this Act; but ,may 
make such investigation or in<;uirv or icon- 
duct such hearing in such manner as to best 
ascertain the rights of the parties. Declara¬ 
tions of a deceased employee concerning the 
injury in respect of which the investigation 
or inquiry is being made or the hearing:con¬ 


ducted shall be received in evidence and 
shall, if corroborated bv other evidence, be 
sufficient to establish the injury. 

Sec. 927. (a) The deputy commissioner 
shall have power to preserve and enforce 
order during any such proceedings; to issue 
subpoenas for, to administer oaths to, and 
to compel the attendance and testimony of 
witnesses, or the production of books, 
papers, documents, and other evidence, or 
the taking of depositions before any desig¬ 
nated individual competent to administer 
oaths; to examine witnesses; and to do all 
things conformable to law which mav be nee- 
essarv to enable him effectively to discharge 

4 4 v' 

the duties of Ins office. 


QUESTIONS INVOLVED 

It appears from the record in tins case that ? al¬ 
though there are a number of incidental questions 
involved, the principal questions before this Hon¬ 
orable Court are, in substance (1) whether under 
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the express and necessarily implied powers con¬ 
ferred upon the deputy commissioner by the com¬ 
pensation law he was authorized to issue the order 
of July 28, 1936, in which he vacated the original 
compensation order of June 30, 1936, rejecting the 
claim of Martha Jennings; (2) whether the find¬ 
ings of fact of the deputy commissioner in the com¬ 
pensation order of March 3, 1937, in which the 
deputy commissioner awarded compensation to 
Martha Jennings, are supported by competent evi¬ 
dence: (3) whether the deputy commissioner prop¬ 
erl v found from the evidence* that the death of the 
% 

employee, Franklin (Garmon) Jennings arose out 
of and in the course* of his employment: and (4) 
whether Jennings’ eleath was eause*d by his own 
willful intention to injure or kill himself or 
anothe*r. 

ARGUMENTS AND AUTHORITIES 


The* points of law involveel will be eliscusseel in 
the oreler inelicated above. 


Authority of the deputy commissioner to vacate com¬ 
pensation order, rejection of claim 

Under section 921 (a) of the compensation law a 
compensation order does not “become final*' until 
the expiration of the thirtieth day after the filing 
thereof by the deputy commissioner. In the pres¬ 
ent case the first order captioned “compensation 
order, rejection of claim," was filed on June 30, 
1936, and the order vacating that compensation 
order was filed July 28, 1936, which was before the 
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expiration of the thirtieth day from the filing of 
said order of June 30, 1936, and prior to the time 
said order would have become final. It is con¬ 
tended that during this thirty-day period, or prior 
to the time a compensation order becomes final, the 
deputy commissioner may, under the powers con¬ 
ferred upon him by the compensation law, vacate 
and set aside a compensation order. Under; the 
provisions of section 923 (a) the deputy commis¬ 
sioner is authorized to “make such investigation or 
inquiry or conduct such hearing in such manner as 
to best ascertain the rights of the parties,” and 
under the broad provisions of section 927 (a) the 
deputy commissioner is given power “to do all 
things conformable to law which mav be necessary 
to enable him effectively to discharge the duties of 
his office/’ It is a well-established principle of 
compensation law that the deputy commissioner or 
compensation administrator has such powers and 
authority as are conferred by express law, and such 
as arise therefrom bv neeessarv implication, 1 to 
carry out the full and complete exercise of the pow¬ 
ers granted. The deputy commissioner has, it is 
submitted, been given broad powers under the com¬ 
pensation law and has a large discretion in the per¬ 
formance of his duties over which the court should 
not interfere. 

A number of cases have arisen under the Long¬ 
shoremen's Act, which was adopted (with certain 
qualifications not here in point) as the compensa¬ 
tion law for the District of Columbia, in which the 
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courts have recognized the power of a deputy com¬ 
missioner to vacate a compensation order within 
thirtv davs after the filing thereof and before said 
order became final under section 921 (a). In the 
case of Globe Stevedoring Co., Inc. v. Peters , 57 
Fed. (2d) 256 (D. C. Tex.), the court on this point 
said: 

The inference from plaintiff's bill is that 
it received notice on October 10, 1930, of the 
award. The award itself shows that a copy 
thereof was mailed to plaintiff on that date. 
I think that, under the Compensation Act, 
and particularly under section 927, the dep¬ 
uty commissioner had the power and author¬ 
ity, at an// time durin/j the fhirfn-da // }h riod 
)))(ntio)i( d in section !>21, to give plaintiff all 
the relief to which it was entitled. No good 
reason is given why plaintiff did not apply to 
the deputy commissioner during such period 
for relief. [Italics supplied.] 

In the case of Crescent Wharf d* Warehouse Co. 
et at. v. Piflsbiir/f, Deput/i ( 1 om-missioner, the so- 
called McKean case , Equity No. 73-M. United 
States district court for the southern district of 
California, central division (not reported), the 
court on Januarv 10, 1935, made the following con- 
elusion of law: 

That the compensation order of the Dep- 
ut v (\>mmissioner dated August 26. 1933, had 

* ft 

not become dual on the 31st dav of August 
1933. and that on the 31st day of August 1933 
the order of August 26. 1933, was vacated and 
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set aside and the ease was set for further 
hearing on the 11th day of September 1933 
by the Deputy Commissioner. That the 
order of the Deputy Commissioner of the 
31st day of August 1933 teas a valid exercise 
of power, authorized by law, and such order 
teas a valid and binding act and thereby the 
order of August 2d, 1933, been me vacated 
and the case teas properly set for further 
hearing. [Italics supplied.] 

In the ease of Pacific Km players Insurance 
C ompany el al. v. Pillsbury, Deputy Commis¬ 
sioner, and Lorenzo Silva, Equity No. 3600-K, 
United States district court for the northern dis¬ 


trict of California, southern division, the court in 
a memorandum opinion dated September 30, 1933, 
not reported, said: 

The Commissioner made an award on May 
12, 1933: on June (ith, less than one month 
afterwards, he set aside the order and after 


taking further testimony made an award on 
June 12, 1933, adopting the terms of the 
previous award. It was contended that the 
statute did not give the Commissioner 
power to set aside his award and take fur¬ 
ther testimony, that the proceedings subse¬ 
quent to June (ith were of no legal effect, 
and that this action, having been stalled 

more than thirty davs thereafter, the order 

* • * 


of June (itii became final and this court has 


no ]lower to review it as provided in Sec. 
921. It is my vie a' that it is within - the 
■power of the (Commissioner to set aside or 
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modify his award before it becomes final, 

and that the thirtv davs within which this 

* 

action might be brought begins on the date 

of the second order. The proposition that 

the Commissioner mav not in liis final order 

* 

adopt the terms of the earlier award is with¬ 
out merit. [Italics supplied.] 

Opinions in the above cited, unreported cases will 
will be found in the appendix to the brief. 

The case of Alien Water Company et al. v. Davis 
et al., 300 Pac. 793, decided June 23, 1931, by the 
Supreme Court of Oklahoma, also appears to be 
directly in point. In that case the court said: 

Petitioners also urge that the commission 
had no jurisdiction or authority to set aside 
its order or award made on August 23, 1930. 
On the other hand, counsel for respondent 
contends that said order or award was er¬ 
roneous: that there was no evidence in the 
record or no claim of respondent which 
would justify the commission in making 
such an order or award: and that the com¬ 
mission upon finding its mistake and error, 
upon its own motion set aside said award of 
August 23, 1930. and substituted therefor 
the award made on September 12, 1930, 
which order and award was in accordance 
with the evidence in this case. It is our 
opinion that the commission in this action 
had the rii/ht to correct its order or a /card of 
Anyust dS, W:)0, within the thirty days pro¬ 
vided for by section 7297, C. O. S. 1921, as 
amended by chapter 01 of the Session Laws 
1923 * * *. [Italics supplied.] 



13 


Counsel for the appellant have attempted in a 
lengthy argument in their brief to show that the 
vacating order filed by the deputy commissioner in 
this case is invalid, because, among other things, 
(1) the reason given by the deputy commissioner 
for vacating the original compensation order re¬ 
jecting the claim was erroneous, and (2) the deputy 
commissioner was without jurisdiction under sec¬ 
tion 22 of the compensation law as amended to 
issue said vacating order. 

With reference to the reason assigned bv the 
deputy commissioner for vacating the original 
compensation order, it will be noted that he con¬ 
cluded from a further review and consideration of 
the case that it appeared that 4 ‘the evidence rela¬ 
tive to the death of Franklin (Garmon) Jennings 
having resulted from a personal altercation in 
which the deceased employee was the alleged ag¬ 
gressor, was hearsay and incompetent, and that 
there is not otherwise a residuum of competent 
legal evidence to sustain the findings of fact upon 
which the claim was rejected’' (R. 11). In this 
connection it will be seen from an examination of 
the record that the evidence before the deputy com¬ 
missioner at the time he filed the vacating order 
relative to the deceased employee being the aggres- 

i 

sor in the altercation, was in fact liearsav evidence. 
It appears to have consisted principally of Stead¬ 
man’s confession or statement made bv him to the 

4 / 

police officers subsequent to his arrest for the mur¬ 
der of Jennings (R. 23, 78), and the testimony of 


14 


Irving Goldstein, Esq., Assistant United States 
Attorney (R. 22), who prosecuted Steadman for 
the murder of Jennings, and who at the time of 
the original hearing before the deputy commis¬ 
sioner testified with respect to the manner and cir¬ 
cumstances in which Steadman stated at his trial 


that the altercation between him and Jennings 

arose. This was clearly hearsay evidence, and 

• % 

while, as stated by counsel for appellant, it was 
introduced at the hearing before the deputy com¬ 
missioner without objection and with the apparent 
consent of counsel for Martha Jennings, it was 

nevertheless hearsay evidence. 

% 

While the deputy commissioner may receive 
hearsay evidence 1 , a compensation order based 
solely upon such evidence is invalid, notwithstand¬ 
ing the provisions of section 923 (a) of the com¬ 
pensation law, which liberalize* the procedure be¬ 
fore the deputy commissioner. A leading case* in 
point is that of Carroll v. Knickerbocker Ice Com - 
pan I /, 218 X. Y. 435, 113 X. E. 507, which arose 
under the Xew York workmen's compensation law, 

and was decided Julv 11, 1910. bv the Xew York 

• « 

Court of Appeals. Section 118 (formerly section 
68) of the Xew York workmen’s compensation law 
is practically identical with section 923 (a) of the 
local compensation law. The court in the Carroll 
case* said, in part, that: 


The act mav be taken to mean that while 

the commission’s inepiiry is not limited by 

the common law or statutory rules of evi- 

* 


dence or by technical or formal rules of pro¬ 
cedure, and it may in its discretion accept 
any evidence that is offered; still in the end 
there must be a residuum of legal evidence to 
support the claim before an award can be 
made. [Italics supplied.] 

Compare also Southern Bail way Company v. 
Cartwright, 77 Fed. (2d) 546, which arose under 
the local compensation law and was decided by this 
Honorable Court on April 15,1935. 

Moreover, admitting* arguendo, that the reason 
given by the deputy commissioner for vacating the 
original order mav have been erroneous, if the de- 
puty commissioner has the power under the com¬ 
pensation law to vacate a compensation order prior 
to the time it becomes final under section 921 (a), 
as we contend he has, then the reason the deputy 



important. In other words, the power of the 
deputy commissioner to vacate a compensation 
order is not dependent solely upon the reason he 
may give for taking such action. 

With reference to the contention of appellant to 
the effect that the vacating order is invalid because 
it was not rendered pursuant to section 922 of the 
compensation law as amended by the Act of May 
26, 1934, it may be said that the recent opinion of 
the Circuit Court of Appeals for the Ninth Circuit, 
rendered January 4, 1938, not yet reported, in the 
case of Crescent Wharf cf* Warehouse Company et 
al. v. Warren II. Pillsbury and Alfred E. Hunter 
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(copy of the opinion is printed in the appendix to 
the brief), which involved the vacating of a com¬ 
pensation order, rejection of claim, and the subse¬ 
quent issuance by the deputy commissioner of an¬ 
other compensation order awarding compensation, 
the same situation that exists in the present case, 
constitutes a complete answer to appellant's con¬ 
tentions relative to the application of section 22 of 
the compensation law in the present case. It ap¬ 
pears that in that case on June 27,1935, the deputy 
commissioner issued a compensation order reject¬ 
ing the claim for compensation of Alfred E. 
Hunter. On July 25, 1935, before the aforesaid 
order became final under section 921 (a), the 
deputy commissioner vacated his order of June 27, 
1935, rejecting the claim, and granted claimant’s 
petition for rehearing. On August 19, 1935, the 
deputy commissioner hied another compensation 
order awarding compensation to the claimant. 
The contentions of the employer and insurance 
carrier (appellants) in that case were stated by the 
court to be as follows: 

Proceedings for the suspension or setting 
aside of the compensation order of June 27, 
1935, were never instituted. It is, therefore, 
contended by appellants that said order be¬ 
came final on Julv 27,1935; that having once 
rejected the claim, the deputy commissioner 
had no jurisdiction to rehear the case or to 
issue a new compensation order therein; and 



that, consequently, the compensation order 
of August If), 1935, is not in accordance with 
law, but is void and should be set aside. 

The court, after quoting section 922 of the Long¬ 
shoremen’s Act as amended, said that— 


This was a compensation case, and the re¬ 
hearing complained of by appellants was a 


review thereof. 


That this review was called 


a rehearing is unimportant. Such review 
was expressly authorized by Sec. 922, supra. 
Section !>:>;> docs not, as claimed by appel¬ 
lants , limit sac 1/ re vine to cases in which 
compensation has been aivarded. Oil; the 
contrary, it expressly provides that such re¬ 
view may be had, whether a compensation 
order has or has not been issued. 


A or is such 


re vine limited to eases in 


which compensation has been jwid. The 
provision that such review may be had;“at 
any time prior to one year after the date of 
the last payment of compensation” means 
just what it says. It does not say, nor does 
it mean, that there shall be no review until 


there has been a compensation payment.! It 
precludes review after the expiration of the 
one-year period therein specified, but it does 
not preclude review prior to such expira¬ 
tion. In this case, no compensation having 
beni paid, the one-year period had not com¬ 
menced, much less had it expired, when the 
deputy commissioner reviewed the case. 
The review was timely and proper. [Italics 
supplied.] 
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ing (held May 11,1933), as provided in Section 919 
of said Act*’. A motion to dismiss the bill in that 
case was filed on behalf of the deputy commissioner, 
and on November 8,1933, a final decree was entered 
bv the court granting the motion to dismiss, and 
dismissing- the hill of complaint, the court thus 
holding that the provision in section 919 (c), re¬ 
ferred to above, was directorv and not mandatorv. 

• % 

It appears that objection similar to the one urged 
by counsel for the appellant in the present case 
was raised with respect to a similar provision of 
the California workmen's compensation law in the 
case of Coombs v. Industrial Accident Commission 
of California, 245 Pae. 445 (Calif. 1926). The 
court in that case apparently gave short shrift to 
the objection therein raised by the employer, and 
in the oninion merelv stated that— 

k • 

As to the question of The Commission los¬ 
ing jurisdiction for failing to make the 
award within 30 davs, wo hold that section 
920 (a) of the Compensation Act is directory 
())/![/. [Italics supplied.] 

A similar objection was also raised in the case 
of Home /\ t role urn Company v. (Itipman ct a 
233 Pae. 738 (Okla. 1925). There the court held 
that “An award of the State Industrial Commis¬ 
sion will not bo reversed because the award was 
made after the expiration of 30 days from the date 
the hearing closed," the court holding that the 
thirty-day provision of the Oklahoma Act was 
directorv and not mandatorv. 
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It is also desired to point out that appellant 
herein did not seek judicial review of the vacating 
order filed by the deputy commissioner on July 
28, 1936, as provided for under section 921 (b) of 
the compensation law, nor did appellant question 
the validity of said order at the subsequent hearing 
before the deputy commissioner on October 29, 
1936, although counsel for the appellant did con¬ 
tend at said hearing that the evidence advanced at 
the original hearing was not hearsav evidence 
(R. 67, 68). If appellant had any doubt as to the 
validitv of said vacating order, it should have 
sought judicial review of said order, or at least 
raised the issue of its validitv before the deputv 
commissioner. Having failed to do so, appellant, 
it is respectfully contended, waived its right to 

i 

have this Court consider any question with respect 
thereto. Compare MiJle v. McManiyal, deputy 
commissioner , 69 Fed. (2d) 644 (C. C. A. 2); 
Campbell v. Lowe, deputy commissioner, 10 Fed. 
Sup]). 288: TF. /?. Grace Co., et at. v. Marshall, 
deputy commissioner, et ah, 56 Fed. (2d)' 441 
(1). C. Wash.) ; Pillshury, deputy commissioner, v. 
Alaska Packers Association, 85 Fed. (2d) 758 
(C. C. A. 9), reversed on other grounds, 57 S. C. R. 
682: Shu yard v. Hoaye, deputy commissioner, 89 
Fed. (2d) 796 (App. I). C.); United Fruit Com¬ 
pany et ah v. Pillshury, deputy commissioner, 55 
Fed. (2d) 369 (D. C. Calif). 
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Findings of fact of deputy commissioner in compensation 
order of March 3, 1937, are supported by evidence 

The deputy commissioner found in the compensa¬ 
tion order, award of compensation, filed March 3, 
1937, that on March 24, 1936, Jennings while in the 
employ of L. I. Robinson as assistant chef, sus¬ 
tained personal injury which arose out of and in the 
course of his employment ‘‘when he was struck with 
a meat cleaver in the hands of a fellow-employee 
and suffered a fractured skull and died on the 28th 
day of March 1936, as a result thereof" (R. 13). 
The deputy commissioner further found the facts 
and circumstances surrounding the death of Jen¬ 
nings to be as follows (R. 13,14): 

It is found that the injury and death re¬ 
sulted from an attack upon the employee by 
one James Steadman, a fellow worker of 
lower rank, in the course of an altercation 
with respect to Steadman’s manner of doing 
his work; that said Janies Steadman was 
somewhat larger than Frank Jennings mak¬ 
ing the possibility of an assault improbable; 
the said Steadman testified before the Dep¬ 
ute Commissioner that the deceased em- 
ployee had attacked him with intent to do 
him (Steadman) bodily harm before he 
(Steadman) struck him (Jennings) with the 
meat cleaver; that in view of the discrepan¬ 
cies between the said Steadman's testimony 
before the Deputy Commissioner and prior 

statements made bv him, and in view of the 

% 

interest of said witness to avoid incriminat¬ 
ing statements and to make self-serving and 
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self-protecting statements, Steadman having 
been the only witness of the injury to Jen¬ 
nings, and in view of the inherent improb¬ 
ability of a person of the deceased em¬ 
ployee’s small stature and general physical 
attributes initiating a physical attack upon 
an individual of Steadman’s physique, the 
Deputy Commissioner in evaluating the 
evidence before him to determine its proba¬ 
tive' value, determines to reject certain por¬ 
tions of Steadman's testimonv on the ground 
of lack of credibility and to give weight only 
to such portions as are not vitiated bv the 
above considerations, and accordingly finds 


that the employee’s injury which resulted 
in his deatli was not caused by said em¬ 
ployee’s willful intention to injure or kill 
himself or another; * *. 


It is respectfully submitted that the foregoing 
findings of fact of the deputy commissioner are 
amply supported by competent evidence and rea¬ 
sonable inferences which the deputy commissioner 
was entitled to draw therefrom, and should there¬ 
fore be regarded bv the court as final and con- 
elusive. Yochl v. Indemnity Insurance Company 
of Xorth America, 288 IT. S. 162; Del Vecchio v. 
Bowers, 29b U. S. 280; Powell v. Iloaye, deputy 
commissioner, 57 Fed. (2d) Tbb (App. D. C.). 

At the hearing before the deputy commissioner 
on June 26,1936, counsel for the insurance carrier 
(appellant) admitted that Jennings, the deceased 
employee, was in the employ of, and was rendering 
services for, L. I. Robinson, the employer,: on 
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March 24, 1936, the date on which Jennings was 
killed by James Steadman, co-employee (R. 19); 
that on that date Jennings sustained an injury 
from which he died on March 28,1936, and that said 
injury was sustained on the premises of the em¬ 
ployer (R. 19). Counsel for appellant, however, 
denied at said hearing that the injury sustained by 
Jennings arose out of and in the course of his 
employment (R. 20). 

No one witnessed the fatal injury to Jennings 

except Steadman, the man who slew him, and we 

have onlv Steadman's testimony as to the circum- 
% % 

stances leading up to Jennings’s injury. Steadman 
testified at the hearing before the deputy commis¬ 
sioner on October 29, 1936, that he had known Jen¬ 
nings for about two months prior to March 24, 
1936, the date of the injury, and that he had had no 
difficulty with him prior to the injury (R. 71); 
that he (Steadman) was employed as a bus boy and 
dish, washer; that his duties were to “wash dishes, 
peel potatoes, clean the spinach and vegetables and 
such stuff as that, and mop the floor”; that the 
chef, Edward Morris, gave him instructions (R. 
72); that Jennings’s job was that of assistant chef 
(R. 77); that when Morris, the chef, was off duty 
he (Jennings) “would be in the place" (R. 72). 

Steadman explained the circumstances surround¬ 
ing the injury to Jennings as follows: 

Q. Tell us in vour own wav and in vour 
own words just what occurred.—A. Yes. 
Well, at the time this accident happened the 
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chief cook sent me over in the room to peel 
potatoes and I was sitting down peeling 
potatoes. 

Q. On what ?—A. On a lard can; a lot of 
people call it a fat can; it was a five-gallon 
can, and I was sitting on it and I was peel¬ 
ing potatoes and there was an ice box sitting 
along here [indicating] and the door was 
here [indicating] and you had to open the 
door to come in this way [indicating] and I 
was about there [indicating] just where it 
was, the opening of the door there [indicat¬ 
ing], and 1 was sitting by the door—— 

The Deputy Commissioner (interposing). 
The testimonv is that the room was ten feet 
square. 

The Witness. Something like that. I 
w’as sitting on the lower end with mv back 
this way [indicating]; I would not sgy ex¬ 
actly that mv back was straight back, but 

like this [indicating] and- 

By the Deputy Commissioner: 

Q. (interposing). Quartering to; the 
door ?—A. Yes, like that [indicating] and he 
walked in and he said, “Whv in the Hell 
don't you get to peeling the potatoes” and I 
said, “No one worries about you peeling po¬ 
tatoes: wliv are vou worrying about me?” 

I just got the words out of my mouth and 
he smashed me in the face. 

Q. What wuth?—A. With the hand; he put 
his hand on the ice box and I jumped up 
there and when he slapped me in the face as 
hard as he could, he had a cleaver in his 
hand and he put the cleaver on the ice box. 








After he smacked me he made for the cleaver 
and I jumped up there and I had my potato 
knife over on the table, and he did not give 
me a chance to do anything and he made for 
his cleaver and I did not have anvthing or 
any way to get it, and nothing, and I had to 
fall over him and got the cleaver by the blade 
part and when I got the cleaver he grabbed 
the other potato knife laying on the ice box 
and throwed it, and I shoved him off, and I 
do not know how I hit him- 

Q. (interposing). You hit him with the 
cleaver, then?—A. Yes. 

Q. Now, then, had there been any other 
words passed between you and Jennings be¬ 
fore this?—A. No. 

Q. Other than what you said ?—A. No, no 

other words before, onlv- 

/ • 

Q. (interposing). Had either one of you 
been drinking ?—A. I had never been drink¬ 
ing; I never seen the man drink in my life. 

Q. And everything was agreeable up to 
tli (‘ii ?- -A. Up to then. 

Q. Just where did Jennings hit you when 
he slapped you?—A. His hand struck me 
right along in there [indicating]. 

Q. You are indicating across the right 
eye?—A. Yes, along like that [indicating]. 

Q. Did he use the back or the front of his 
arm?—A. The front of his hand I guess it 
was: I know he hit me so sudden I was not 
ex]>ecting anytliing. 


Counsel for 
their brief that 


appellant contend on page 25 of 
“nowhere in the record of either 
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hearing is there any testimony to show that Stead¬ 
man was a fellow worker of lower rank.” There 

is clearly no merit to this contention. The em- 
* 

plover, L. I. Robinson, testified that Jennings was 
employed as assistant chef; that Steadman worked 
in the capacity of a “Dish washer and bus boy”; 
that when the chef went off duty, it was customary 
for the second cook to direct the work of the dish 


washer (R. 30). It is clear from this evidence and 
other evidence in the record that Steadman was 
a fellow worker of lower rank, as found by the 
deputy commissioner. 

Counsel for appellant also state on page 26 of 

their brief that they do not “understand how the 

•/ ■ 

Deputy Commissioner could have found that there 
was ‘an altercation with respect to Steadman’s 


manner of doing his work' and ‘that the injury and 
death resulted from an attack upon the employee 
by one James Steadman’.” These findings of fact 
of the deputy commissioner are supported by the 
testimony of Steadman himself. He testified that 
he was sitting on a lard can peeling potatoes when 
Jennings came in and stated to him “Why in the 
Hell don’t you get to peeling the potatoes,” to 
which Steadman replied “No one worries about 

i 

you peeling potatoes, why are you worrying about 
me,” Steadman further testifying that “I just got 
the words out of my mouth and he smashed me in 
the face” (R. 73). This evidence clearly shows that 
the altercation arose over the manner in which 
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Steadman was doing bis work, as found by the 
deputy commissioner. While Steadman claims 
that Jennings smashed him in the face, thus pre¬ 
cipitating the attack, the deputy commissioner as 
trier of the facts could have believed or disbelieved 
this testimony, and he evidently disbelieved it. 

Counsel for appellant also complain (page 27 of 
brief) of the finding of the deputy commissioner 
‘‘that said James Steadman was somewhat larger 
than Frank Jennings, making the possibility of an 
assault improbable/’ This finding is likewise sup¬ 
ported by the evidence. Dr. Richard M. Rosenberg 
testified before the Coroner that “his (Jennings) 
age was given as thirty-six: his weight was 102 
pounds, and his height was five feet six inches tali’’ 
(R. 53). While there is no direct testimony as to 
the size of Steadman. Steadman testified before the 
deputy commissioner and the deputy commissioner, 
trier of the facts, had ample opportunity to see the 
man and observe his demeanor, size 1 , etc. 

In evaluating the evidence with respect to the 
size of Steadman, as well as other matters, the dep¬ 
uty commissioner had the right to rely upon his 
own observations and judgment. Joyce v. United 
States Dsjnitjj Commissioner. 33 Fed. (2d) 218 
(D. C. Maine). And the presumption is that all 
relevant circumstances mere trcifjhcd and consid¬ 
ered by the deputy commissioner in making his 
find mgs of fact. Str< (ting v. American Knife Com¬ 
pany, 123 X. E. 82 (X. Y. 1919). 
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With reference to the contention in appellant’s 
brief to the effect that there was no material dis¬ 
crepancy between Steadman’s testimony before the 
deputy commissioner and in his prior statements, 
and “that the Deputy Commissioner could not 
ignore some of the testimony of Steadman on the 
ground of incredibility and yet believe other testi- 
mony of Steadman” (page 31 of appellant’s brief), 
it may be said that the law is well settled in com- 

%j 

pensation cases that it is within the sole province of 
the deputy commissioner or compensation adminis¬ 
trator to determine the credibility of witnesses, and 
such officials may believe all or any part of the 
testimony according to their own sound judgment 
of its truthfulness and reliability. Wilson & Com¬ 
pany, Inc., v. Locke, deputy commissioner , 50 Fed. 
(2d) 81 (C. C. A. 2); Raykowski’s case, 173 N. E. 
521 (Mass. 1930); Benjamin v. Rosenberg, 180 App. 
Div. 234, 167 N. Y. S. 650, affirmed 223 N. Y. 569. 

In Wilson cC* Company, Inc., v. Locke, deputy 
commissioner, supra, the United States Circuit 
Court of Appeals for the second circuit said: 

The credibility of the witnesses so tar as 

%/ 

their testimony was in conflict was for the 

«/ 

deputy commissioner to determine. 

In Rakowski’s Case, supra, the Supreme Court 
of Massachusetts said: 

The nature and extent of the electric shock 
received by the employee and the injuries, if 
any, resulting therefrom were wholly ques- 
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tions of fact. The credibility of witnesses 
was to be determined by the reviewing 
board and they were at liberty to disbelieve 
the whole or any part of the testimony ac¬ 
cording to their own sound judgment of its 
truthfulness and reliability. There is no 
ground in law for doubting the correctness 
of their conclusion. It is not open to review 
by us. The testimony need not be recited. 
The case is governed by the authority of 
numerous decisions. [Italics supplied.] 

In evaluating the credibilitv of the witness, 
Steadman, it was proper for the deputy commis¬ 
sioner to take into account the fact that the wit¬ 


ness. in describing the manner in which Jennings 
received his fatal injury, had ma.de prior state¬ 
ments which wore inconsistent with his testimonv 


in this respect before the deputy commissioner. 

It is permissible in considering the credibility of 
a witness to show that at other times and places he 
has made statements which are inconsistent with 


or contradictory to the testimonv which he has 
given. Thus a witness may be discredited by proof 
of prior statements inconsistent with or contradic¬ 
tory to his testimony in respect of the circum¬ 
stances at a killing. 70 0. J. 1011,1016. 

Steadman’s description of the circumstances 
leading up to the fatal injury to Jennings substan¬ 
tially coincided with his testimony before the dep¬ 
uty commissioner, with one material exception— 


that in his confession he did not mention the fact 
that Jennings had thrown a knife at him or refer 
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to the presence of a knife in the room (R. 78, 79). 
This discrepancy was commented upon by Assist¬ 
ant United States Attorney Irvins: Goldstein in 
his testimony before the deputy commissioner as 
follows: 44 His testimony at the trial varied from 
his confession with respect to the knife. He said 
that the deceased had a knife at the trial. In his 


confession you will notice that no mention is made 
« 

of the deceased having a knife" (R. 25). 


The materiality of this discrepancy is indicated 


at another point in Air. Goldstein's testimony as 


follows: 


* * the statements contained in the 

confession might make a little difference 
witli respect to the necessity of the circum¬ 
stances if the deceased did not have any 
knife (R. 26). 

In other words, while Steadman might have been 
legally justified in using a meat cleaver to defend 
himself against an attack by a man with a knife, 
he would not have been so justified if his assailant 
did not have any weapon at all. This discrepancy 
related to a material fact and properly could be 
considered by the deputy commissioner in evaluat¬ 
ing Steadman's testimony. Furthermore, Stead- 
man said Jennings threw a knife (at him after he 
had grabbed the cleaver), and then he (Steadman) 
shoved him (Jennings) off. If they were far 
enough apart for Jennings to throw the knife, how 
could tliev be close enough together for Steadman 
to shove Jennings off? The inherent improbabil- 
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ity of this sequence is patent; the incredibility of 
this testimony is obvious. 

Appellant also contends, on pages 29 and 30 of 
its brief, to the effect that there was no testimony 
to show that Steadman, who, after trial by jury, 
had been acquitted, had any occasion or interest to 
avoid any incriminating statements. In this con¬ 
nection, in view of the discrepancies in Steadman’s 

testimony,! and in view ‘‘of the interest of said wit- 
* 

ness to avoid incriminating statements and to make 
self-serving and self-protecting statements,’’ etc., 
the deputy commissioner considered such self- 
interest, among other things, as affecting the proba¬ 
tive value of Steadman's testimony. It is elemen- 
tarv that in considering the credibility of the wit- 

% V • 

ness and the weight to be given to the witness’s 
testimony full consideration liiav be given to the 
bias, relationship, character, and interest of the wit¬ 
ness and to anv fact which mav affect his credi- 

• » 

bilitv. The testimony of a person is to be 

scrutinized in the light of his interest, and there 

need not be direct contradiction of his testimony in 

• 

order to warrant disregarding it. Jones Commen¬ 
taries on Evidence, Second Edition, Volume 6, 
Section 2470. Page 4890. 

It is respectfully submitted that on the whole 
record the deputy commissioner's findings of fact 
complained of by appellant are supported by com¬ 
petent evidence, and reasonable inferences which 
the deputy commissioner was entitled to draw there- 
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from, and under the above-cited authorities should 
regarded bv the court as final and conclusive, 

i 

Injury arose out of and in the course of employee’s 

; 

employment 

At the hearing before the deputy commissioner 
on June 2b, 1936, counsel for the insurance carrier 
denied that Jennings’s injury “arose out of and in 
the course of his employment*’ (R. 19, 20), but the 
attention of the Court is invited to the fact that no 
such denial or contention was wade in the hill of 
complaint in the lower court, and the finding of the 
deputy commissioner that Jennings’s injury arose 
out of and in the course of his employment should, 
under the circumstances, be regarded as admitted 
by appellant. 

Without in anv manner waiving the defect in 
appellant's pleadings in this respect, and in order 
that the Court may have a true picture of the 
merits of the case, and the reasons for the action of 
the deputy commissioner, we shall attempt to show 
below that the injury sustained by Jennings clearly 
arose out of and in the course of his employment, 
within the meaning of section 902 (2) of the;com¬ 
pensation law. If, as we contend, the injury did 
in fact arise out of and in the course of the em¬ 
ployee's employment, then the deputy commis¬ 
sioner erred in rejecting the claim and properly set 
aside the rejecting order and awarded compensa¬ 
tion. 
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Steadman killed Jennings while the latter was 
on the premises of the employer and while he was 
in the performance of his duties. The altercation 
which resulted in the assault arose over the em¬ 
ployer's work, the- manner in which Steadman was 
doing his work. Steadman and the employer Rob¬ 
inson, both interested witnesses, testified that Jen¬ 
nings did not have authority to give instructions 
to Steadman, nevertheless tliev both admitted that 
the chief cook had such authority, and the inference 
is clearly permissible that Jennings, the second 
cook, had authority, tacit at least, to make the sim¬ 
ple request of Steadman to “get to peeling the pota¬ 
toes". No personal grievance between Jennings 
and Steadman existed, as is clear from the record. 
It will be seen that the cause of Jennings' death is 
rooted in the employment. It was in furtherance 
of the employer's business that Jennings instructed 
Steadman to peel the potatoes. The inference is 
permissible that Steadman was loafing on the job 
and that Jennings merely attempted to expedite 
his employer's work. IIis request was in the inter¬ 
est of his employer, not his own. 

Appellant contends that Jennings was the ag¬ 
gressor and initiated the assault in this case. In 
this connection it must be remembered that no one 
witnessed the assault, no one heard what was said 
by the men, nor what provoked the attack, except 
Steadman. We have onlv the testimonv of Stead- 

man as to whv lie struck Jennings over the head 

% ' 


with a meat cleaver on March 24, 1936, inflicting a 
mortal wound. After that blow was delivered Jen¬ 
nings was never able again to speak (R. 48), so 
that Jennings's version of what occurred on that 
date will never be known. The deputy commis¬ 
sioner had the right in weighing the testimony to 
consider the uncontested fact that the dispute 
arose over the manner of doing the work, and at 
the same time to reject, for the reasons stated, 
Steadman's version of the incident. 


It was quite natural for Steadman to testify that 
Jennings initiated the assault. The deputy com¬ 
missioner did not have to believe this part of 

Steadman's testimonv. It was within the sole 

%> 

i 

province of the deputy commissioner to weigh the 

testimony in that connection, and we submit, in 

view of the circumstances of the case and particu- 

larlv in view of the obvious self-interest of Stead- 
%/ 

man, the disparity in size of the two men and dis¬ 
crepancy in his statements, that the deputy 

i 

commissioner properly evaluated such testimony. 
The probability of Jennings, a man weighing only 
102 pounds, initiating the attack is reasonably 
questionable. ; 

Moreover, the conduct of Steadman after he slew 
Jennings affects his credibility as a witness and in- 
dicates that all of his testimonv should not be; be- 
lieved. It was not the conduct of a reasonable Man, 
innocent of an// wro/u/doiny . Steadman told no 
one at the restaurant that he had struck Jennings— 
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instead he jumped out of a window and van home. 
He did not report the matter to the police. The 
police had to arrest him on the roof of a house at 
409 H St. NW. (R. 79). 

As stated above, the instructions of Jennings 
which resulted in the assault on him by Steadman, 
were rooted in the employment and were in fur¬ 
therance of the employer's interest. There are nu¬ 
merous cases holding that the death of an employee 
under similar circumstances is compensable as 
arising out of and in the course of the employment. 

Note the language of the New York Court of Ap¬ 
peals in Rydeen v. Monarch Furniture Co., Inc., et 
aL, 240 N. Y. 295 (1925). There the court said: 

The quarrel in this case between the two 
employees Rydecn and Foster arose, we 
think, out of and in the course of the em¬ 
ployment. The dispute which resulted in 
Rydeems injury was over the work which 
Foster was expected to do and which he had 
ne(fleeted. This brings the claim within the 
cases of Matter of Knocks v. Metal Pack¬ 
ing Corj). (231 N. Y. 78) and Matter of 
licitz v. Ruppert (218 N. Y. 148). In the 
latter case we held that when one employee 
injures another in a quarrel over the wanner 
of working together in a common employ¬ 
ment, the accident arose out of the employ¬ 
ment if it was connected with the employ¬ 
er's work and in a sense in his interest. Such 
we think is the case here. Both men were 
engaged in loading a truck with lumber. Ry- 
deen stood on the truck receiving the lum- 
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her as it was passed up to him by Foster. 
Before the work was completed Foster got 
tired and left without notifying Rvdeen. 
After waiting a while Rvdeen came down, 
went over to Foster, and spoke to him about 
his conduct. Rvdeen was foreman and Fos- 
ter's superior. Foster, according to his own 
testimony, said, “in the meantime this man 
Rvdeen came over and wanted to know why 

% 4 / 

l didn't stay there and raise that plank ‘be¬ 


cause/ 1 said, ‘it is too hard work and vou 


must think I am a damn fool/ ’’ 


The dispute or quarrel resulted in Foster 
striking Rvdeen causing the injury. Wluit 
Rydee)\ did was in pursuit of his employ¬ 
ment and in furtherance of his employer's 
business. The dispute was over the work 
which both were employed to do. The result¬ 
ing injury was received in the course of the 
employment and arose out of it. [Italics 
supplied.] 


The following is quoted from New York Depart¬ 
ment of Labor Special Bulletin No. lob, page 60: 


Two employees of a hotel were collecting 
the baggage* of incoming passengers on a 

i 

steamship pier. They had been working to¬ 
gether in friendly fashion for seven years. 
A dispute arose between them about atten¬ 
tion to the work. One of them raised his 
hand and the other thinking he intended 
violence gave him a push. He fell, fractur¬ 
ing his skull, a fatal accident. Upon appeal 
from an award to his widow and children 
the carrier contended that he had been at 


fault for neglect of duty and had been the 
aggressor. The Appellate Division affirmed 
the ward unanimously and without opinion: 
McHugh v. Vanderbilt Hotel Corp., 36 S. 
D. R. 650, 220 App. Div. 794. 

The following is quoted from New York Depart¬ 
ment of Labor Special Bulletin No. 149, page 51: 


Two tailors, Fried and Onorati, were 
seated at their work some distance apart. 


Their foreman came in and conversed with 


Fried about some sewing. Fried ventured 

opinion that the work should have been done 

in such and such a way. Onorati spoke up 

with a different suggestion. This led, after 

the foreman had left, to a violent twentv- 

* 

minute quarrel which the foreman observed 
from a distance and tried to subdue. Ono¬ 


rati stabbed Fried in the abdomen with a pair 
of scissors and Fried died five days later. 
The foreman, rushing in, found Onorati by 
Fried's place: the scissors were Onorati’s. 
The Board awarded death benefits to Fried's 


widow and sons. Upon appeal, the Appel¬ 
late Division, unanimously and without 


o] union, reversed the award and dismissed 
their claim upon the ground that the acci¬ 
dent did not arise out of the employment. 
Uj)on further ajgual, the Court of Appeals 
reversed the Appellate Division's ord< r and 
affirmed the Board's award upon authority 
of lleitz v. Buppert , 218 N. Y. 148 (Bulletin 
81, page 214"); Knocks v. Metal Package ('o., 
231 N. Y. 78 (Bulletin 106, page 130) and 
Bgd< ( n v. Monarch Furniture Co., 240 N. Y. 


> 
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295 (Bulletin 140, page 52). [Italics sup¬ 
plied.] 


In the present ease, even if Jennings did slap 
Steadman in the face, as Steadman claims (and 
there is no other evidence that he did), such act 
would clearly not he sufficient to justify the ruth¬ 
less slaying of Jennings by Steadman. A case in 
point is that of Knocks v. Metal Package Corp., et 
al. y 131 N. E. 741 (N. Y. 1921). In that case the 
claimant was employed as an oiler of machinery, 
and while engaged in the regular course of his em¬ 
ployment oiling machinery, a seaming machine was 
running defectively because a superabundance of 
oil had been supplied to it. The foreman of the 
plant accused the claimant of having supplied the 
oil and with responsibility for the machine's defec¬ 
tive operation. Answering the accusation the 


claimant called his foreman “a liar" and immedi- 


atelv the foreman struck claimant over the left eve 
%■ * 

and on the jaw and then threw him down the stairs. 
At the time of this assault the claimant was wear¬ 


ing glasses and the force of the blow delivered by 
the foreman over claimant's left eve shattered the 
glasses and pieces of same lacerated claimant’s Face 
and left evelid and the cornea of his left eve, and 
as a result claimant suffered total loss of useful 


vision of the left eve. The New York Court of 
Appeals held that the claimant was entitled to com¬ 


pensation for disability resulting from his injury, 
the court saying that u The claimant's use of an ir¬ 
ritating word in making his denial did not 
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* -justify either in law or in fact an assault 
upon him by the foreman.” [Italics supplied.] 

In Verschleiser v. Joseph Stern Son, Inc., 128 
X. E. 12(5 (X. Y. 1920), the Xew York Court of 
Appeals said: 

It mav seem harsh and arbitrary* to ini- 

* 4 

))ose liability upon a master for an assault 
committed by a workman upon a co-work¬ 
man, but the purpose and intent of the stat¬ 
ute is to fix an arbitrary liability in the 

% • 

greater public interest involved. This leg¬ 
islation was to ameliorate a social condi¬ 
tion—not to deline a situation or fix a lia¬ 
bility by an adherence to the old common 

4 4 

law. Liability was imposed regardless of 
fault—vitally different from that under the 

4 

common law. Injury by an employee moved 
by some cause aside from his regular duties 
mav be considered an inevitable, however 

4 

undesirable, result—a risk which is incident 

to the employment of many persons. It is 

a burden which industry mav well bear un- 

• % 

der this legislation. * * * The claimant 

is entitled to the benefit of the act. 

In the following additional compensation cases 
the disability or death of the employees resulted 
from assaults by co-workers, which, as in the pres¬ 
ent ease, arose over disputes about the employee’s 
work, and such disability or death was held com- 
pensable as arising out of and in the course of the 
employment. 

Hhirhuk v. Swift d Co., 182 N. W. 622 

(Minn. 1921): 
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Schultz v. Chevrolet Motor Co., 239 N. W. 
894 (Mich. 1932); 

Indian Territory Illuminating Oil Co. v. 
Jordan et ah, 283 Pac. 240 (Okla. 1929) ; 

Early-Stration Co. et ah v. Rollison, 300 S. 
W. 569 (Tenn. 1927); 

Furst Kerber Cut Stone Co. v. Mayo et ah, 
144 N. E. 857 (Ind. 1924); 

Schlener v. American News Co. et at., 206 
N. Y. S. 561 (N. Y. 1924); 

Indemnity Ins. Co. of North America v. 
Scott, 278 S. W. 398, affirmed 298 S. W. 
414 (Tex. Nov. 1925); 

Z ygmuntowicz v. American Steel &' Wire Co. 
of New Jersey , 134 N. E. 385 (Mass. 
1922) ; 

Farmers Mfg. Co. v. Warfel, 131 S. E. 240 
(Ya. 1926). 

An important factor in this case is that the in¬ 
jury occurred on the industrial premises, that is, 
the business premises of the employer, and the so- 
called “industrial premise rule” applies in this 
case. In general, injuries occurring on the prem¬ 
ises of the employer during working hours are said 
to arise out of and in the course of the employment. 
The industrial premise rule was applied by this 
Honorable Court in the case of Hartford Accident 
<f* Indemnity Company v. lloage, deputy commis¬ 
sioner, and Gus Malouhos, 85 Fed. (2d) 417, 64 W. 
L. R. 816. In that case Malouhos was on the indus¬ 
trial premises of the employer who operated a 
lunch room in which he (Malouhos) was employed 
as a chef. While working in the kitchen a colored 
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man whom he had never seen before, and who was 
a stranger to the premises, went into the kitchen 
and stabbed the employee, causing the loss of vision 
of the employee's right eye. The court in applying 
the industrial premise rule in that case said: 

We are of the opinion upon the undis¬ 
puted facts in this case that the claimant's 
injury arose out of his employment, because 
the terms and conditions of his employment 
placed the claimant in the position wherein 
ho was assaulted bv the assailant and sus- 
tained the injuries from which he suffered. 
The place where plaintiff was assigned to 
work was open to all customers of the em¬ 
ployer's restaurant or those who sought to 
go from the restaurant to the bathroom and 
was practically open to entrance by the pub¬ 
lic. The place was within the industrial 
premises of the employer. It is true that 
claimant's injury was inflicted by a drunken 
or crazed stranger and was not such a danger 
as would ordinarily be apprehended by 
either the employer or the employee. 
Xcvertheless, it teas suffered by the claim - 
ant when at his place of duty, tehen upon the 
industrial premises of his employer, and 
while he was engaged at the work for which 
he teas employed. [Italics supplied.] 

See also in this connection the case of Burchett 
v. Anaconda Copper Mining Company, 383 Pae. 
f>lf> (Colo. 1930), where it is said: 

By the great weight of authority, injuries 
sustained by an employee upon premises 
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owned or controlled by his employer are gen¬ 
erally deemed to have arisen out of and in 
* 

the course of the employment. 

With further reference to the alleged aggression 
by Jennings, it may be said that the deputy com¬ 
missioner, acting as trier of the facts as indicated 
above, disbelieved much of Steadman's testimony 
relative to the incidents that took place immediately 
before the meat cleaver was wielded bv Steadman. 
It was evidently the deputy commissioner’s belief 
that Steadman was the aggressor. But assuming, 
arguendo, that Jennings did in fact slap Steadman 
with his open hand as claimed by Steadman, did 
such act entirely sever his connection with his em- 
ployment and call for homicide in retaliation? 


others 

where 


Cases are cited above, and there are many 
in which the courts have sustained awards 
injured employees were in a minor way at some 
fault by reason of some small degree of provocation. 
These decisions have sustained awards because the 


employee was then intent upon his master’s busi¬ 
ness or was then engaged in doing something in 
furtherance of his master’s interest. It must be 
kept in mind that Jennings was assistant chef and 
Steadman was bus boy and dish washer. Compar¬ 
ing the alleged minor provocation by Jennings with 
the act of Steadman, it is clear that there was not 


sufficient aggression by Jennings to warrant the act 


committed bv Steadman. 

There is in section 20 (a) of the local compensa¬ 
tion law a presumption in favor of the validity of 
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a claim for compensation. The defendant submits 
that the presumption should prevail in the present 
case, and in this connection there is cited the case 
of Humphrey v. Tietjen <0 St elfin Milk Co,, 235 
App. Div. 470, 257 N. Y. S. 768, decided May 26, 
1932, which arose under the New York workmen’s 
compensation law. The claimant there and a co¬ 
worker were employed at a milk factory; the co¬ 
worker was a foreman in charge of the boiler 
room, and the claimant was 44 a man of all work/’ 
As part of his lunch the claimant brought into the 
boiler room several bottles of soft drink, and after 
having eaten his lunch, he placed the empty bottles 
near his dinner pail and returned to his duties. At 
the close of his work, and after returning to the 
boiler room for his dinner pail, he found that the 
foreman had broken the bottles and thrown them 
onto a coal pile. A dispute arose between the 
claimant and the co-worker relative to the bottles. 


and the co-worker reported the matter to the su¬ 
perintendent. Later in the same afternoon the 
co-worker left the boiler room of which he had 
charge and went into the plant where the claimant 
was working and without either cause or explana¬ 
tion shot him twice. The appellate division of the 
New York Supreme Court, in reversing the Indus¬ 
trial Board, said in part as follows: 


Upon these facts, shown by evidence that 
is credible, unimpeached, and uncontra¬ 
dicted, a question of law is present. And 
when an injury is sustained in the course of 
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the employment it will be presumed as a 
matter of law that it did arise out of the em¬ 
ployment, in the absence of substantial evi¬ 
dence to the contrary (Workmen’s Com¬ 
pensation Law, section 21; McQueeney v. 
Sufphen d’* Meyer, 167 App. Div. 528). 
* * * WY are unable to discover anv evi- 
deuce to overcome this presumption, even 
though it did not appear from the record 
that the accident arose out of the employ¬ 
ment : and we believe it does so appear. 
[Italics supplied.] 

Injury sustained by Jennings not occasioned by his 
willful intention to kill himself or another 


The contention of appellant in this case that 
Jennings' fatal injury was caused by reason of his 
intention to injure or kill another, an affirmative 
defense to be interposed by the employer or insur¬ 
ance earner, teas uryed by appellant for the first 
time in its bill of complaint in the lower court. No 
issue with respect thereto was raised by appellant 
before the deputy commissioner, as will be seen 
from an examination of the record. Counsel for 
appellant attempt in their brief (page 49) to jus¬ 
tify their failure to raise this issue bv asserting 

i 

that they interpose the defense that the injury did 
not arise out of nor in the course of the employ¬ 
ment and that they used the word “injury” “with 
the meaning given to it under ‘Definitions’ by 
Section 902, paragraph 2, of the Act, * * ; 

and that “This definition ‘includes an injury 
caused by the willful act of a third person directed 
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against an employee because of his employment/ ” 
This provision in section 902 (2) of the compen¬ 
sation law obviously contemplates a situation 
where a ‘‘third party," not a co-employee, will¬ 
fully injures an employee ‘‘because of his employ¬ 
ment.’' It obviously has no application in the 
present case. The defense that an employee's in¬ 
jure was occasioned bv Ins willful intention to 
injure or kill another is, under section 902 (a) of 
the compensation law, a separate affirmative de¬ 
fense which must be interposed and proved by the 
employer and insurance carrier. It is clear from 
the record that no such defense was urged by ap¬ 
pellant before the depute commissioner, although 
appellant urged such defense in the lower court 
and also in their brief in this court. Appellant 
waived whatever right it mav have had to have 
this Honorable Court consider any question with 
respect thereto by failing* to raise the issue before 
the deputy commissioner. 

It has become firmlv established in decisions in- 
voicing workmen's compensation cases that issues 
raised in proceedings for judicial review must have 
been first raised before the board, deputy commis¬ 
sioner, or other officer administering the compen¬ 
sation law. Issues not so raised before the deputy 
commissioner, etc., will be considered as having 


been waived and will not be heard upon judicial 
review. In this respect the case of Southern Ship - 
pin a Com pan y v. Lawson, deputy commissioner, 5 
Fed. Supp. 221 (D. C. Fla.), which arose under the 
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Longshoremen’s Act and the case of Metropolitan 
Casualty Insurance Company v. Robert J. Hoage, 
deputy commissioner, 89 Fed. (2d) 798, which 
arose under the local compensation law and was 
decided by this Honorable Court February 8,1937, 
appear to be directly in point. 

In the case of Southern Shipping Co. v. Lawson, 
deputy commissioner, supra, the court said: 


The beneficiary’s status as wife of the 

*/ 

deceased has been questioned here by amend¬ 
ment to the bill of complaint, but as the ques¬ 
tion was not raised before the deputy;com¬ 
missioner, it will be regarded as having been 
waived and will not be considered here.; 

In the case of Metropolitan Casualty Insurance 
Co. v. Robert J. Iloage, deputy commissioner, 
supra, this Court said : 

In addition to this, their nonliability for 

m 

failure to assent to the compromise is raised 
for the first time in this proceeding. At the 
hearing before the commissioner they were 
represented by counsel. It is likely that if 
the point now raised had been urged at the 
hearing, abundant evidence would have been 
forthcoming showing that the compromise of 
the damage suit was made with the approval 
and at the instance of the carrier. This in 
itself is sufficient to justify us in invoking the 
rule that a question of this character cannot 
be raised for the first time in court. With¬ 
out more, therefore, we pass from; this 
branch of the case to the second point, which 
is the one* principally urged. 
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The decisions of the courts in the following cases 
are to the same effect: 

Liberty Stevedoring Co. v. Cardillo, deputy 
commissioner. 18 Fed. Supp. 729 (D. C. 
N. Y.) ; 

McPherson v. Henry Motor Sales Corp., 160 
S. E. 283 (X. C. 1931) ; 

Baykov v. Crittall Casement Window Co., 
239 X. W. 398 (Mich. 1931); 

State Treasurer, e.r rel., Coo!: v. TTV.vf Side 
Trnckiuif Co., 198 App. Div. 432. affirm'd 
233 X. Y. 202. 


Aside from the foregoing, section 20 (d) of the 
compensation law provides that in any proceeding 
for the enforcement of a claim for compensation it 
shall he presumed, in the absence of substantial evi¬ 
dence to the contrary, “That the injury was not 
occasioned by the willful intention of the injured 
employee to injure or kill himself or another." 
Where the employer and insurance carrier claim 
exemption from liability on account of the alleged 
willful injury, or that employee was guilty of will¬ 
ful misconduct, the burden is upon them to estab¬ 
lish such facts. See Moen v. Mel in, 231 X. W. 283 
( X. 1). 1930), and Kavocsx. Ma nniny, Mas well, and 
Moore, 137 Atl. 761 (Conn. 1927). Therefore, even 

if plaintiff had properly raised the affirmative de¬ 
fense before the deputy commissioner regarding 
Jennings having willfully intended to injure or kill 
Steadman, there still would be no merit to such con¬ 


tention. because plaintiff wholly failed to prove 
that Jenning's death was caused bv his willful in- 
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tent ion to injure or kill Steadman. On the other 
hand the evidence shows that Jenning’s death was 
caused bv the admitted willful act of Steadman, an 
act which even Steadman's testimony shows was 
not warranted. In Uincliuk v. Sicift & Co., 182 
N. W. 622 (Minn. 1921), the court held as follows 
(syllabus): 

An employee injured during the course of 
his employment, though by the willful act of 
a coemployee, is within the Compensation 
Act (Gen. St. 1913, Sections 8203, 8230), if 
there is some causal relation between the em¬ 
ployment and the injury, that is if the injury 

be one which mav be seen to have had its 

%/ 

origin in the nature of the employment. An 
injury inflicted by a coemployee as a result 
of a quarrel over the manner of doing their 
work is within the rule. 

CONCLUSION 

In conclusion, and with respect to the reference 
in the brief on behalf of the appellant, to the: effect 
that all of the evidence adduced at the hearings 
before the deputy commissioner was presented by 
the appellant, it is desired to point out that this 
fact is immaterial for the following reasons: 

1. Because the injury occurred on the industrial 
premises and without any further evidence the pre¬ 
sumption is that the injury “arose out of the em¬ 
ployment’' (there are a large number of unwit¬ 
nessed death cases in New York and elsewhere sup¬ 
porting this statement). 
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2. Because there was in the evidence before the 

deputy commissioner the uncontroverted statement 

by Steadman that the dispute arose out of the work 

he was doing, and although Steadman’s testimony 

was given on behalf of the insurance carrier his 

testimony in this respect, which was not vitiated 

by considerations affecting the other portions of his 

testimonv, clinches bevond anv doubt the finding 

that the injury arose out of as well as occurred in 

the course of the employment. 

o. Because it was the affirmative burden of the 

plaintiff to assert and prove that the injury was 

occasioned solely bv the willful intention of the 

• * 

employee to injure or kill himself or another, and 
this proof by the employer or insurance carrier 
under section 920 of the compensation law would 

have to be bv substantial evidence. As stated 

% 

above, no issue* in this respect was raised before the 

deputy commissioner, and this Honorable Court 

should consider that the appellant has lost its right 

to raise any question with respect thereto because 

of its own lack of diligence. 

It is also desired to point out, although perhaps 

it mav be unnecessary, that the fact that Steadman 
• % 

was acquitted of the murder of Jennings is of no 
consequence, force, or effect so far as the validity 
of the action of the deputy commissioner is con- 
cerned. The criminal prosecution was a proceed¬ 
ing by and before a tribunal functioning under 
% * 

entirely different rules of evidence. It is ele- 
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mentary that the action either of the coroner's jury 
or of the court in the criminal proceeding should 
be entirely disregarded. 

In view of the foregoing it is respectfully urged 
that the decree of the lower court dismissing the 
bill of complaint was entirely proper and should 
be affirmed. 

David A. Fixe, 

United States Attorney, ' 
Allex J. Krolse, 


Assistant United States Attorney, 
Attorneys for Appellee, Frank A. CardiUo. 
Erxest F. Coleman, 

William Powell, 

Attorneys for Appellee, Martha Jenninys . 
Z. Lewis Daley, 


Chief Counsel, United States Employees’ 
Coni pen sat ion Commission, 

Ch as. T. Branham, 

Associate Attorney, United States Em¬ 
ployees’ Compensation Com mission, 

Of Counsel. 



APPENDIX 


In the District Court of the United States In 
and For the Southern District of California, 
Central Division 

Crescent Wharf and Ware¬ 
house Company, a Corpora¬ 
tion and Pacific Employers 
Insurance Company, a Corpo¬ 
ration, COMPLAINANTS 

VS. 

Warren H. Pillsbury, Deputy 
Commissioner of the United 
States Employees' Compensa¬ 
tion Commission for the 13th 

( OM PENSATION DISTRICT, RE¬ 
SPONDENT 

This cause came on regularly for hearing, all 
parties being represented by counsel, whereupon 
the record of the evidence and proceedings adduced 
by the respective parties before the Deputy Com¬ 
missioner, appointed and acting under the United 
States Employees' Compensation Commission as 
Deputy Commissioner for the 13th District, under 
and bv the authority of the Longshoremen’s and 
Harbor Workers’ Compensation Act. was before 
the Court and the cause was submitted to the Court 
and briefs subsequently filed, and the Court being 
now fully advised in the premises makes and 
adopts the following Findings of Fact: 

( 52 ) 


Xo. Eq.-73-M 
Findings of 
Fact and Con¬ 
clusion of Law 
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FINDING OF FACT NO. 1 

That oil or about July 3, 1933, David McKean 
filed a claim for compensation with the Deputy 
Commissioner under the Longshoremen’s and Har¬ 
bor Workers' Compensation Act, and within ten 
da vs after such claim was filed the Deputy Com- 
missioner notified the employer and other inter¬ 
ested persons and set the hearing on the claim for 
August 10, 1933. The hearing was held on August 
10, 1933, claimant appearing in person and defend¬ 
ants by their attorney, F. B. McConnell, Esq., and 
evidence was presented, both oral and written. On 
the 26tli day of August 1933, the Deputy Commis¬ 
sioner filed and served his Compensation Order 
and awarded claimant compensation. That on the 
31st day of August 1933, the deputy Commissioner 
filed and served an order vacating the order of Au¬ 
gust 26, 1933, and setting the case for further 
hearing. 

CONCLUSIONS OF LAW 

Whereupon the Court concludes as a matter of 
law: 


That the Compensation Order of the Deputy 
Commissioner dated August 26, 1933, had not be¬ 
came final on the 31st day of August 1933, and that 
on the 31st day of August 1933 the order of August 
26,1933, was vacated and set aside and the case was 
set for further hearing on the 11th day of Septem¬ 
ber 1933 by the Deputy Commissioner. That the 
order of the Deputy Commissioner of the 31st day 
of August 1933 was a valid exercise of power, au¬ 
thorized by law, and such order was a valid and 
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binding act and thereby the order of August 2(>, 
1933. became vacated and the ease was properly set 


for further hearing. 


That a Decree should be entered herein ordering 
and directing a dismissal of the Complaint, and 
that theR< >spondent, in addition thereto, have judg¬ 
ment for costs. 

To all of which the Complainants, and each of 
them, do hereby except and an exception is allowed. 

Done in open court this 10th day of January 
1935. 

Pail .J. Mc( 'OR MICK, 

United States District Jttfh/e. 

Ix the Southern Division of the United States 
District Court for the Northern District of 
( ’aliforxia 

Pacific Km plovers Insurance Com¬ 
pany. A CORPORATION. AND BaY 

Cities Transportation Company, 


a corporation, complainants Ijx Kquity 

R- s * No. 3(>00 K 

Warren H. Pilrsbury, Deputy Com¬ 
missioner, and Lorenzo Silva, de¬ 
fendants 

Before Kerekjax. District Judge: 

W. N. Mullen, Ksq., of San Francisco, Califor¬ 
nia. solicitor for complainants. 

II. II. McPike, of San Francisco, California, 
United States Attorney, and Dan C. Murphy, of 
San Francisco, California, Assistant United States 


00 


Attorney, Solicitors for defendant, Warren EL 
Pillsburv. 

Joseph A. Brown, Esq., and A. E. Cross; Esq., 
both of San Francisco, California, Solicitors for de¬ 
fendant, Lorenzo Silva. 


memorandum opinion 

Complainants as the employer and insurance 
carrier sock by tins proceeding, brought under Sec. 
921 of Title 2’) USCA, to enjoin the enforcement of 
a compensation award in favor of Lorenzo Silva. 
The matter was submitted upon the merits at the 
hearing of the motion for the interlocutory injunc¬ 
tion. 

A matter decided bv mv denial of the motion to 

• % 

dismiss is now renewed on the ground that the court 
is without jurisdiction to hear the case. The Com¬ 
missioner made an award on Mav 12, 1923: on June 

« 

6th, less than one month afterwards, ho set;aside 
the orde v and after taking further testimony made 
an award on June 12. 1933, adopting the terms of 
the previous award. It was contended that the 
statute did not give the Commissioner power to set 
aside 4 his award and take further testimonv, that 
the proceedings subsequent to June 6th were 4 of 
no legal effect, and that this action, having been 
starteel more than thirtv davs thereafter, the order 

4 4 

of June 6th became* final and this court has no 
power to review it as provided in See. 921. It is 
my view that it is within the power of the* 'Com¬ 
missioner to se*t asiele or modifv his awarel before 

4 

it becomes final, and that the thirtv davs within 

4 4 

which this action might be brought begins on the 
date of the second order. The proposition that the 
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Commissioner may not in liis final order adopt the 
terms of the earlier award is without merit. These 
were mv reasons for denying the motion to dismiss, 
but as I filed no opinion at that time and as the 
question is again raised, I am stating them at this 
time. 

Defendant Silva was an employee of complain¬ 
ant Bay Cities Transportation Company, and on 
March 4, 1930, he was severely injured while work¬ 
ing for said complainant on a barge by the fall of 
an elevator upon him. He was thrown to the deck ; 
his left leg was fractured and there was an injury 
to his head. He was totally and temporarily dis¬ 
abled for a long period concerning which there is 
no dispute as the compensation for that has been 
entirely paid. This defendant, who will hereafter 
be referred to as the claimant, contends that as a 
result of this accident he lost completely the hear¬ 
ing in his left ear. The Commissioner after ex- 
tended hearings found, and based his award on the 
finding, that the loss of hearing in the left ear was 
caused bv the accident. The award is attacked on 
the ground that there is no evidence to sustain this 
finding, that it is based on guess and speculation, 
and that the evidence shows, on the contrarv, that 
the deafness is due to a syphilitic condition of 
which there were symptoms at the time of the acci¬ 
dent. After a review of the record I believe that 
there is sufficient evidence to sustain the Commis¬ 
sioner's finding in this regard, and I so find. There 
is a conflict of evidence upon tin* point. Dr. 
Shook’s testimonv, although based on an examina- 
tion of the defendant two vears after the accident is 


clear!v to the effect that the sudden loss of hearing 
in one ear was due to a head injury and that the 


I 


0 / 


course of tlie affliction would have been different 
had it resulted from syphilis. Without going* into 
details, this testimony, together with Dr. Shook's 
testimony that head injuries are often undiagnosed 
at the time of the injury with serious consequences 
developing at a later date, and the further testi¬ 
mony that claimant's head was injured in an un¬ 
questionably severe accident, that defendant’s 
healing was good before the accident and impaired 
a short time thereafter constitute substantial evi¬ 
dence upon which the Commissioner might base his 
finding. 

it is contended that there is not sufficient evi¬ 
dence to support the finding that claimant suffered 
partial disability amounting to 47* V, loss of use 
of his left log. In view of the Commissioner's 
statement on page 2 of the Record that bis previ¬ 
ously made informal rating of 47 ! U* '< loss of use of 
the leg had been accepted by both sides, and the 
statement on page 3 that the only issue was the 
cause of tlie loss of hearing of the left ear, and the 
conduct of future hearings on that theory, I can¬ 
not believe that this point could have been seriously 
relied on. Apart from the acquiescence in the 
Commissioner's statement, I find there is ample 
evidence in the reports of the doctors filed and 
stipulated to bo in evidence to support this finding. 

The Commissioner fixed the award for perma¬ 
nent partial disability at 75% of claimant’s:wage 
earning capacity. Subd. (c), (21) of Sec. 908 of 
Title 33, U. S. C. A., provides: 

Other cases (of permanent partial disabil¬ 
ity) : In all other eases in this class of dis¬ 
ability the compensation shall be 66% per 
centum of the difference between his average 




weekly washes and his wa^e-earnin^ capacity 

thereafter in the same enmlovment or other- 

■ • 

wise, payable during the continuance of such 
partial disability, but subject to reconsidera¬ 
tion, etc. 


On this basis the compensation was fixed at 
813.S9 a week from a specified date until a change 
in condition or the further order of the Commis¬ 
sioner. it is contended by complainants that this 
was an erroneous application of the section. They 
artrue that in other parts of this section there are 
specific provisions for the losses involved in this 
case; liamelv, for the loss of one ear 66-./, of the 
average weekly wasre and for the partial loss of 
use of a lei*;, which in this cast* would be 47 1 V , of 
()()-/;/; of the average weekly wane for 288 weeks; 
and that the two indemnities should run consecu¬ 
tively and the amount of compensation he com¬ 
puted on that basis. This would make the weekly 
payment higher but they would be limited to a 
fixed period. The award sriven is complained of 

chiefly because it is of indefinite duration. The 
* 

Commissioner's finding is based on the theory 
that the provisions for specific injuries do not 
amount to provision for a combination of specific 
injuries, and that the latter fall within the classi¬ 
fication of “in all other cases/’ This is the view 
adopted in New York. Rahenstein vs. Peehter, 
224 N. Y. S. 324, 164 X. E. 341; Bernstein vs. Hoff¬ 
man, 219 App. I)iv. 152. The New York statute as 
amended in 1922 is word for word the same as the 


section in dispute except as to the amounts of in¬ 
demnity. The construction of this section bv the 
* » 

Xew York Courts rendered in decisions prior to 
our act is binding on this Court. Marshall vs. An- 
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drctr F. Mahout/ Co. (C. C. A. 9) 56 Fed. 2nd 74. 
The rase of Rube list ci a vs. Prelitn *, though derided 
after the adoption of our statute, correctly; states 
the law and should be followed. I find that the 
Commissioner's finding that claimant was 75% 
disabled is proper under the law and is supported 
bv the evidence. The Commissioner's award is af- 
lirmed and the mandatory injunction denied. Ket 
a decree be entered for the defendants with; costs. 

In view of the discussion of the facts and law 
herein this opinion is adopted as my findings of 
fact and conclusions of law. Parker vs. St. Sure, 
56 Fed. 2nd 706. Motions for special findings 
denied: exceptions noted. 

Dated this 60th day of September. 

Frank H. Kerrigan, 

District Judyr. 

Filed Sep. 60. 1966. 


In the United States Circuit Court of Appeals 

for the Ninth Circuit 


Crescent Wharf & Warehouse* 

( VlMPANY ( A (’ORPORATION ), 

and Pacific Employers In¬ 
surance Company (a Corpo¬ 
ration), APPELLANTS 

vs. No. 8674 

Warren H. Pillsbury, Deputy Jan. 4,1968 
Commissioner of the United 
States Employees’ Compensa¬ 
tion Commission for the 
16th District, and Alfred E. 

Hunter, appellees 



UPON’ appeal from thk district court of thk united 

STATES FOR THE SOUTHERN DISTRICT OF CALIFORNIA, 

CENTRAL DIVISION 

Before Garrkcht, Mathews, and Haney, Circuit 

J udgos. 

Mathews, Circuit Judge: 

On February 9, 1925, Alfred K. Hunter (here¬ 
after called claimant) was employed by the (’res¬ 
cent Wharf A: Warehouse Company (hereafter 
called the employer), in maritime employment, 
upon navigable waters of the United States. To 
secure payment of compensation to its employees 
under the Longshoremen's and Harbor Workers’ 
Compensation Act, 44 Stat. 1424-144b (22 U. S. 
C. A. Secs. 901-950), tin* employer had, pursuant to 
Sec. 22 of the Act (22 U. S. C. A. See. 222), in¬ 
sured payment of such compensation with the Pa¬ 
cific Employers Insurance Company (hereafter 
called the carrier). 

On April 8, 1922, claimant filed with Warren II. 
Pillsburv, a depute commissioner of the United 

» i % 

States Employees' Compensation Commission, a 
claim for compensation for disability alleged to 
have resulted from an accidental injury arising out 
of and in the course of his aforesaid employment 
and aliened to have occurred on February 9, 1925. 
After notice and hearing, as provided in Section 19 
of the Act 1 (22 U. S. C. A. Sec. 919), the deputy 

1 Section li> provides that claims for compensation may he 
filed with the deputy commissioner: that the deputy com¬ 
missioner shall have full power and authority to hear and 
determine all questions in respect of such claims: that within 
10 davs after a claim is filed, the deputv commissioner shall 
notify the employer and any other interested party that 
such claim has been filed : that the deputy commissioner shall 
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commissioner on June 27, 1935, issued an order 
rejecting the claim. On July 8, 1935, claimant pe¬ 
titioned the deputy commissioner for a rehearing 
of his case. On July 25, 1935, the deputy commis¬ 
sioner vacated his order of June 27, 1935, and 
granted claimant's petition for rehearing. A re¬ 
hearing was had on August 17, 1935, the employer 
and the carrier appearing and participating 
therein. On August 19, 1935, the deputy commis¬ 
sioner issued an order awarding compensation to 
claimant in the sum of $675, payable forthwith, and 
the further sum of $25 a week, payable each two 
weeks until termination of disability. 

On September 18, 1935, in the District Court of 
the United States for the Southern District of 


California, the employer and the carrier com¬ 
menced a proceeding in admiralty against claimant 
and the deputy commissioner under Sec. 21 of the 
Act (33 U. S. C. A. Sec. 921) to enjoin and set 
aside the compensation order of August 19, 1935. 
Answers were filed, the case was heard, and the 
District Court on September 24, 1936, entered its 


make such investigation as he considers necessary in re- 
spect of the claim and. upon application of any interested 
party, shall order a hearing thereon: that if a hearing is 
ordered, the deputy commissioner shall give the claimant 
and other interested parties at least 10 days’ notice thereof 
and shall, within *20 da vs after such hearing is had. bv order, 
reject the claim or make an award in respect thereof; that 
at such hearing the claimant and the employer may! each 


present evidence in respect of such claim and may he repre¬ 


sented by any person authorized in writing for such purpose: 


and that the order rejecting the claim or making the award 
(referred to in the Act as a compensation order) shall be 


filed in the office of the deputy commissioner. 
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decree dismissing the libel, 2 affirming the compensa¬ 
tion order, and awarding costs and attorney's fees 

V * 

to claimant. From that decree, the employer and 
the carrier have appealed. 

The appeal was taken (1) by filing with the clerk 
of the District Court and serving on the proctors 
for appellees a notice of appeal, as provided in 
Rule 1 of our then existing Admiralty Rules: 5 (2) 
by filing, with the notice of appeal, an assignment 
of errors'and a bond for the costs of the appeal: 
and (3) by presenting the bond to the judge of the 
District Court and obtaining from him his written 
approval thereof. The notice was served on 
October 13, 192,(>. The notice, the assignment of 
errors, and the bond were filed on October 14, 1936, 
and the bond was on that date presented to and 
approved by the District Judge. 

Appellees have moved to dismiss the appeal upon 
the ground that there was no allowance* thereof. In 
support of their motion, they cite Alaska Packers 
Ass'n v. Pillshar/f , 301 U. S. 174. decided April 2b, 
1937, wherein the Supreme Court, reversing our 
decision in 78 F. (2d) 587, held that our then ex- 

- Appellants called their libel a complaint. Appellees 
called it a bill of complaint. 

; Rule 1 of our then existing Admiralty Pules provided: 
‘‘An appeal from an interlocutory or filial decree to the 
Circuit Court of Appeals shall be taken by filing in the 
office of the clerk of the District Court, and serving on the 
proctor of the adverse party a notice signed by the appel¬ 
lant or his proctor that the party appeals to the Circuit 
Court of Appeals from the decree complained of.** Rule 1 
of our present Admiralty Rules, effective June I s . lb*>7. pro¬ 
vides: “Appeals in admiralty shall be taken in accordance 
with the statute's authorizing allowance of appeals.** 
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isting Admiralty Rule 1 was void, because in con¬ 
flict with See. 8 (c) of the Act of February 13, 
1925 (28 U. S. C. A. Sec. 230), which provides: 

Xo appeal intended to bring* any judgment 
or decree before a circuit court of appeals 
for review shall be allowed unless applica¬ 
tion therefor be dulv made within three 
months after the entry of such judgment or 
decree. 


In the cited case, a deputy commissioner of the 
United States Employees' Compensation Commis¬ 
sion and a claimant to whom compensation had 
been awarded under the Longshoremen's and Har¬ 
bor Workers’ Compensation Act attempted to ap¬ 
peal from a decree setting aside the award. This 
they attempted to do simply by filing and serving 
a notice of appeal, as provided in our then existing 
Admiralty Rule 1. Xo bond was required of the 
deputy commissioner,‘ and none was filed by him. 
The claimant filed a bond, but it was not presented 
to or approved by the District Court or any judge 
thereof within three months after entrv of the de¬ 


cree. There was. within the three months period, 
no application for or allowance of the attempted 
appeal. It was accordingly held by the Supreme 
Court that the attempted appeal could not be en¬ 
tertained. 

In the case at bar, appellants, within three 
months after entrv of the decree, not onlv filed and 

4 « 

served a notice of appeal, but also filed with the 
clerk and presented to the judge of the District 
Court a bond for the costs of the appeal and ob¬ 
tained from the judge his approval thereof. The 


4 Revised Statutes. Sec. 10()0 (*J8 V. S. C. A. Sec. SOD). 
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bond recites that appellants are about to take an 
appeal to this court from the decree which the Dis¬ 
trict Court entered in this cause on September 24, 
1936. 


There was, it is true, no formal order allowing 
the appeal. Such orders, though customary and 
proper, are not indispensable. No statute pre¬ 
scribes the form or manner in which appeals to 
this court shall be allowed. In this case, we think 
the approval of the appeal bond was, in legal effect, 
an allowance of the appeal. So fir v. Railroad Co., 
96 U. S. 712, 714; Draper v. Davis, 102 U. S. 370, 
371; Brandies v. Cochrane, 105 U. S. 262; Brown v. 
McConnell, 124 U. S. 489, 491 ; II arkrader v. Wad- 
ley, 172 U. S. 148, 163; Alaska United Gold Mining 
Co. v. Keating (C. C. A. 9), 116 F. 561, 564; Stand¬ 
ard Oil Co. v. Robins Dry Dock d* Repair Co. 
(C. C. A. 2), 32 F. (2d) 182, 183; Henderson 
County v. Wilkins (C. 0. A. 4), 43 F. (2d) 670, 
672; Louisville Trust Co. v. Stockton (C. C. A. 5), 
72 F. 1, 2; Ross v. White (C. C. A. 6), 32 F. (2d) 
750, 752; Chamberlain Transportation Co. v. South 
Pier Co(d Co. (C. 0. A. 7), 126 F. 165, 166; Simp¬ 
son v. First National Bank (C. C. A. 8), 129 F. 
257, 259. 


A further ground of appellees* motion is that 

‘‘no citation has been issued within the statutory 

• 

period." There is no statutory period for the is¬ 
suance of citation on appeal. If a citation were 
necessarv, it could be issued now, but it is not nec- 
essarv. Such citation is not jurisdictional. Its 
only purpose is to give notice to the appellee, so 
that he may appear and be heard in the appellate 
court. Mitchell v. Lay (C. 0. A. 9), 48 F. (2d) 79, 
85; Nome d* Sin no!,' ('o. v. Antes Mercantile (o. 
(C. C. A. 9), 187 F. 928; Sutherland v. Pearce (C. 
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C. A. 9), 186 F. 783, 1ST; Martin v. Burford (C. C. 
A. 9), 176 F. 554. That being its purpose, it may 
be waived. Nome <(’* Si nook Co. v. Ames Mercan¬ 
tile Co., supra. Appellees waived citation by ap¬ 
pearing generally in this court and tiling their 
briefs on the merits several months before tiling 
their motion to dismiss. 


The motion is denied. 

Subdivision (a) of Sec. 21 of the Longshoremen’s 
and Harbor Workers’ Compensation Act, 44 Stat. 
1436 (33 U. S. (\ A. Sec. 921), provides: 

A compensation order shall become effec¬ 
tive when tiled in the office of the deputy 
commissioner as provided in section 19/’ 
and, unless proceedings for the suspension 
or sotting aside of such order are instituted 
as provided in subdivision (b) of this sec¬ 
tion, shall become final at the expiration of 
the thirtieth dav thereafter. 

i 

Subdivision (b) provides: 


If not in accordance with law, a compen¬ 
sation order may be suspended or set aside, 
in whole or in part, through injunction pro¬ 
ceedings, mandatory or otherwise, brought 
by any party in interest against the deputy 
commissioner making the order, and insti¬ 
tuted in the Federal district court for the 
judicial district in which the injury oc¬ 
curred * * *. 

Proceedings for the suspension or setting aside 
of the compensation order of June 27, 1935,were 


3 See footnote 1. 

6 An order rejecting a claim for compensation is a com¬ 
pensation order. Longshoremen's and Harbor Workers* 
Compensation Act, Secs. 11), ill (33 U. S. C. A. Secs. 1)11). 
02i). ; 
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never instituted. It is, therefore, contended by ap¬ 
pellants that said order became final on July 27, 
1935: that having once rejected the claim, the dep¬ 
uty commissioner bad no jurisdiction to rehear the 
case or to issue 1 a new compensation order therein; 
and that, consequently, the compensation order of 
August 19, 1935, is not in accordance with law, but 
is void and should be set aside. 

There is, we think, no merit in appellants* con¬ 
tention. Section 22 of the Act, as amended, 48 
Stat. 807 (33 U. S. C. A., Sec. 922). provides: 

Upon his own initiative, or upon the ap¬ 
plication of any party in interest, on the 
ground of a change of conditions or because 
of a mistake in a determination of fact by 
the deputy commissioner, the deputy com¬ 
missioner may, at any time prior to one year 
after the date of the last payment of com¬ 
pensation, whether or not a compensation 
order has been issued, review a compensa¬ 
tion case in accordance with the procedure 
prescribed in respect of claims in section 19, 7 
and in accordance with such section issue a 
new compensation order which may termi¬ 
nate, continue, reinstate, increase, or de¬ 
crease such compensation. * * * 

This was a compensation case, and the rehear¬ 
ing complained of by appellants was a review 
thereof. That this review was called a rehearing 
is unimportant. Such review was expressly au¬ 
thorized by Sec. 22, supra. Section 22 does not, as 
claimed by appellants, limit such review to cases 
in which compensation has been awarded. On the 
contrary, it expressly provides that such review 


7 See footnote 1. 
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may be bad, whether a compensation order has or 
has not been issued. 

Nor is such review limited to cases in which com¬ 
pensation lias been paid. The provision that such 
review may be had “at any time prior to one year 
after the date of the last payment of compensation’’ 
means just what it says. It does not say, nor does 
it mean, that there shall be no review until there 
has been a compensation payment. It precludes 
review after the expiration of the one-year period 
therein specified, but it does not preclude review 
prior to such expiration. In this case, no compen¬ 
sation having; been paid, the one-year period; had 
not commenced, much less had it expired, when the 
deputy commissioner reviewed the case. The re¬ 
view was timely and proper. 

Other questions raised by appellants are (1) 
whether the evidence supports the trial court’s de¬ 
termination that the employer was liable under 
See. 7 of the Act (33 U. S. C. A., Sec. 907) for med¬ 
ical expenses incurred by claimant, and ; (2) 
whether the evidence supports the trial court’s de¬ 
termination that this proceeding* was instituted 
without reasonable ground, and that, therefore, the 

i 

costs thereof should be assessed against appellants, 
as provided in Sec. 26 of the Act (33 U. S. C. A., 
Sec. 926). As the evidence is not in the record, 
these questions cannot be considered. 

Decree affirmed. 

(Endorsed) : Opinion. Filed Jan. 4,1938. Paul 
P. O'Brien, Clerk. 
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